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other matters. The tibunal therein reports on terms of reference (a) to (0).
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current or pending arising out of any matter discussed in this report. It is understood that there
are no such proceedings either in being or contemplated; see the letter from the solicitor to the
tribunal to Detective Superintendent Btian Woods of 20 June 2018 and his reply. That

cotrespondence is an appendix to this report.

Once you have confirmed to the tribunal that the report has been laid in the library, it will be
available immediately thereafter in digital format on the tribunal’s website and printed copies of
the report should also be available within a few weeks to anyone wishing to buy it in hard-copy

format. 'The tribunal’s website is www.disclosurestribunal.ie.

Is mise le meas,
-
e CQlnamtareny

Mr Peter Finnegan
Clerk of the Dail
Dail Bircann
Leinster House
Kildare Street
Dublin 2
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Re: Tribunal of Inquiry into protected disclosures made under the Protected Disclosures
Act 2014 and certain other matters

Our ref; DT-1

Your ref:
Dear Dretective Superintendent Woods,

We refer to the tribunal hearings concerning all the terms of reference apact from terms
of reference (n}, (o), (already reported on) and term of reference (p). I enclose a copy of
the terms of reference.

The tribunal will be delivering a report on those terms of reference to the Clerk of the
Diil.

Under the legislation, a report may not be published or may have to be redacted if it
might prejudice ongoing criminal proceedings relating to any matter discussed during the
heanngs.

We understand that there are no such ongoing criminal proceedings arising out of any
matter discussed during the hearings into these matters. Please be so kind as to confirm
this s soon as possible but within 7 days from the date of this letter.

Yours sincerely,
h l:,éi": ¥ ;*:'-= Flkl g -

Elizabeth Mullan
Sobicitor to the Tobunal

20" June 2018

Detective Superintendent Brian Woods
Garda Liatsion Officer

Garda Headquarters

Phoenix Park

Dublin 7

By post
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Your Ref DT/1

Dear Ms. Mullan,

Re: Correspondence from the Tribunal of Inquiry into Protected Disclosures made under
the Protected Disclosures Act, 2014 and certain other matters

In reply to you letter dated the 20" June 2018 in respect of your enquiry into any ongoing criminal
proceedings arising out of the matters discussed during tribunal hearings concerning all the terms
of reference apart from terms of reference (n), (o), (already reported on) and term of reference (p).

I can confirm from enquiries made within An Garda Siochéna that there are no ongoing criminal
proceedings at this time arising out of any matter discussed during the hearings.

Yours sincerely,

RA)

Brian Woods

Detective Superintendent
Garda Liaison Officer
Garda Headquarters
Phoenix Park

Dublin 8

27" June 2018
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A note on structure

It is best to regard what follows as three separate reports, each with its own chronology and other
appendices following in part 4. While logically tthis f&'st of three reports, it may be necessary

to repeat certain matters in subsequent reports. In doing this, it is important to read the entirety
of all of the reports in order not to lose the sense of the overall findings and the particular, and
detaiéd, context in which these occur. Any recommendations are set out in part 4 and arise out of
the consideration of all of the issues, evidence and documents throughout the currency of the
entire tribunal since February 2017. Hence, this report has feur part

1. The HSE and TUSLA affair;

2. The OO6Higgins Commi ssion and what happene
3. Attacks on the character of Sergeant Maurice McCabe;
4

. Conclusions from all reports, including that into Garda Keith Harrison, and
recommendations.

Thus, this is part 1. Commesis to rank, names, the quotation of documents in exact but
ungrammatical form, the approach of the tribunal to evidence, its powers and function, finding
facts, engagement, credibility and judicial restraint are set out in this part. These are more than
introductory and apply to all the parts of this volume. Thus, this part needs to be read to
understand parts 2, 3 and 4.

Part 1: Report on the TUSLA file and Sergeant Maurice McCabe

This tribunal was set Uy instrument under the Tribunals of Inquiry dErnce) Act 1921, as
amended, by the Minister for Justice and Equality on 17 February 2017 following resolutions of
Dail Eireann and Seanad Eireann on the previous day. The tribunal is tasked by those resolutions
with urgently inquiring into a series oftomrersies which all pivot on how the top officers within

our national police force react when issues are aired as to the performance of the organisation.

The central concern is whether such reaction has not only been one of distaste, but of active and
cdculating malice and bullying, and whereby media briefings took place against individuals who
disclosed inefficiencies within the police. That was suspected to encompass the undermining of
the family life of concerned officers through the abuse of socicgs.

This particular report concerns Sergeant Maurice McCabe, a sergeant at the time in the
Cavan/Monaghan Division and a highly respected and hardworking police officer.

The relevant terms of reference
The terms of reference with which the tribbaslbeen tasked are now set out:

[a] To investigate the allegation made in a Protected Disclosure under the Protected
Disclosures Act 2014, on thé" 30 September, 2016, by Superintendent David Taylor,
wherein he alleges that he was instructed or dilctormer Commissioner Martin
Callinan and/ or Deputy Commi ssioner N-ir?
them negatively against Sergeant Maurice McCabe and in particular to brief the media that
Sergeant McCabe was motivated by malice andaetteat he was to encourage the

media to write negatively about Sergeant McCabe, to the effect that his complaints had no
substance, that the Gardai had fully investigated his complaints and found no substance to
his allegations and that he was driveagbgdas.
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[b] To investigate the allegation of Superintendent Taylor in his Protected Disclosure, that
he was directed to draw journalistsod atte
against Sergeant McCabe and that this was the root cassegehta, namely revenge

against the Gardai.

[c] To investigate what knowledge former Commissioner Callinan and/or Commissioner
OdSullivan and/ or ot her senior members o
allegation of criminal misconduct made adga@rgeant McCabe and whether they acted

upon same in a manner intended to discredit Sergeant McCabe.

[d] To investigate the creation, distribution and use by TUSLA of a file containing false
allegations of sexual abuse against Sergeant Maurice McCale ghagedly sent to

Gardai in 2013, and whether these false allegations and/or the file were knowingly used by
senior members of An Garda Siochana to discredit Sergeant McCabe.

[e] To investigate whether the false allegations of sexual abuse or amusttied
grounds were inappropriately relied wupor
Sergeant Maurice McCabe at the Commission of Investigation into Certain Matters in the
Cavan/ Monaghan district under ths Chair ma

[f] To investigate whether senior members of An Garda Siochana attempted to entrap or
falsely accuse Sergeant McCabe of criminal misconduct.

[g] To investigate such knowledge which former Commissioner Callinan and
Commi ssi oner OO0 S uHelmattera set ot an a], [b],0a), ([dk [e] and ff]g
above.

[h] To investigate contacts between members of An Garda Siochana and:
- Media and broadcasting personnel,
- members of the Government,
- TUSLA,
- Health Service Executive,
- any other State entities,

- orany relevant person as the Sole Member may deem necessary to carry out his
work relevant to the matters set out in [a], [b], [c], [d], [e] and [f] above.

[[] To examine all records relating to the telecommunications interactions used by
Superintendent Tayk , f or mer Commi ssioner Callinan
the period from the*of July, 2012, to the 8&f May, 2014, to ascertain whether there

are any records of text messages or other telecommunication interactions relating to the
matters deout at [a], [b], [c], [d], [e] and [f] above and to examine and consider the content
of any such text messages or other telecommunication interactions.

[]] To examine all electronic and paper files, relating to Sergeant Maurice McCabe held by
An Garda Sichana and to consider any material therein relevant to [a], [b], [c], [d], [e] and
[f] above.

[ k] To investigate whether Commissioner (
Garda Headquarters, influenced or attempted to influence broadcastsamtRI 9
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of May , 2016, purporting to be a | eake:
Commission Report, in which Sergeant McCabe was branded a liar and irresponsible.

[I] To investigate whether a meeting took place between former Commissioner Callinan
and Deputy John McGuinnessonthE @4 January, 2014 in the
Hotel, Newlands Cross, Co. Dublin and to examine and consider the circumstances which
led to any such meeting, the purpose of such meeting and matters discussed at such
meding.

[ m] To investigate such knowledge which |
referred to in [l] above.

[n] To investigate contacts between members of An Garda Siochana and TUSLA in
relation to Garda Keith Harrison.

[0] To investigate any pattesf the creation, distribution and use by TUSLA of files
containing allegations of criminal misconduct against members of An Garda Siochana who
had made allegations of wrongdoing within An Garda Siochana and of the use knowingly
by senior members of theafda Siochana of these files to discredit members who had
made such allegations.

[p] To consider any other complaints by a member of the Garda Siochana who has made
a protected disclosure prior td" E&bruary, 2017 alleging wralogng within the Garda
Sochana where, following the making of the Protected Disclosure, the Garda making the
said Protected Disclosure was targeted or discredited with the knowledge or acquiescence
of senior members of the Garda Siochana.

In comparison to issues concerning @atgdaurice McCabe, and the other concerning Garda

Keith Harrison, term of reference [p] is separate. The tribunal has asked for and has received a
number of complaints from retired or serving Garda officers as to how they were treated on
making a proteadedisclosure up to the relevant date of 16 February 2017. The tribunal is not now
reporting on that matter. This is a report on terms of reference [a] through to [m] with particular
reference to social work in this report, with particular referenceCt@thei ggi ns Co mmi s
the second report, and with particular reference to the allegation of calumny against Sergeant
Maurice McCabe in the final report. These are the matters for which this tribunal has accepted
responsibility. Term of reference [p] @aduded by the Oireachtas from the responsibility of this
chairman.

The tibunal, bound as it is by tBeprem€ourtdecisio in Haughev Moriarng* interpretd its
terms of referene on 12 May 2017. This appears on the website at
www.disclosurestribunal.leisunnecessaty refe to it in ary detal here as it speakfor itsef.

No isse has beea raisel by ary parly in relation to the ambt of thet r i Is inguiaies i
pursuane of its interpretatia of its terms of referenceOn the samedate, the tribunalalso
publishedts memorandurof procedureadoptedor the purpossof thetribunal Againnoissie

has arisento date in connectia with this.

171999] 3 IR 1
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Public response

All of the preliminargtes of gathering information and documeveg preceded by an almost
immediag¢ announcemet in relatio to the establishmetrof the tribund ard anurgen publiccal

for the coopeetion of all concernedand the provision of all necessgrinformation
documenrdtion ard relevahdevics etc. as outlined in the tribunasittingon 27 Februay 2017.

The response to this public call for cooperation on patriotic grounds was heartening. Key evidence
thereby emerged. While some have held back or reverted to deceit, considerations of the good of
the country motivated others.

The tribunal thanks those wilid come forward with information.

Debate on tribunal reports

Term of reference [n], the inquiry on issues concerning Garda Keith Harrison and TUSLA, was
reported on by the tribunal in a document furnished to the Clerk of Dail Eireann on 30 November
20T7. There was no evidence arising from that inquiry whereby it might be said that the treatment
of Garda Keith Harrison might begin to lay down any pattern under term of reference [0].

It was disappointing that the tribunal having been tasked with ativegstige Garda Keith

Harrison matter, there was no debate on the report in Dail Eireann. That task came from the
Houses of the Oireachtas. Once a report is furnished, the Oireachtas should collectively respond.
That is done by debate.

After first reportig on the explosives planting allegation laid before the Morris Tribunal, there
was again no debate. Mr Justice Frederick Morris rightly complained of that failure. Future reports
were debated in the Oireachtas. The report on Garda Keith Harrison meritnh
consideration. Setting up a tribunal involves a vast expenditure of public money. Were the
Oireachtas to debate reports, experience would be gained on when or if the ultimate step of a
public inquiry might reasonably be merited.

Jurisdiction and theoriginal allegation by Ms D

A tribunal is a creature of statute. It is entitled to exercise its powers under legislation only for the
purpose of furthering inquiries into what it is tasked by the Oireachtas to report on. This means,
for instance, that éhtribunal could not inquire into the original Ms D allegation. She came from

a Garda family. An assault3srgeantaurice McCabe was claimed by her to have happened
around Christmas 1998, in substance 20 years ago now. All the parties and tlesdedativesr

of Ms D expressly concurred that the tribunal could make no finding as to whether anything at all
happened, or what it may have been or may not have been.

Tribunals and gardai
Therehavebeena numberof previoustribunalswhich havebeenestablishetb inquireinto
mattergelatedo An GardaSiochanal hesencludethreeprevioudribunals of inquirinto the

factsandcircumstancesirroundinghedeathof citizensandtheinvolvemenof thepoliceforce
of the State.

The first ofthese was theibunal of inquiryn 1928 tanquireinto the shooting of Timothy
Coughlanat Dartry Road, in what is now Dublin Bhree servingjudgeswere appointedto
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inquire into thisshooting.The secondwasthe tribunalin 1967to inquireinto the deathin
garda custodgf LiamO 6 Ma h Agairythis waspresidedver by threeservingmembersof
thejudiciary.The third of thesewasthe tribunal of inquirynto the fatal shootingof the late
John Carthyn Abbeylarapresidedverby thelateMr JusticéBarr.Sitting for partof thesame
periodof time wasthe Morris Tribunal, which produced ten repoifbie Smitwick Tribunal
then dealtwith allegationef gardacollusionin relationto the murdersf ChiefSuperintendent
Harry Breenand SuperintendenBob Buchananby the IRA in Northern Ireland. More
recentlya number of commissionsf investigationvereestablised:one, for instancéo deal
withtheDeanLyonsissue as to false confessions.

More recenly, ard connectd to some of the dramat persona and eventdealt with by this
tribunalwere, in the order in which these occurredjadhementary inquiry conducted by Sean
Guerin SCthe independenreviav medanismestablishedby the Minister for Justiceand
Equality, andhe O 6 Hi gGgpmmmissionfollowed by the O Néill scopinginquiry, which
ultimatey led to thedecisiosard resolutios estélishirgthistribunal Thegal comprie matters,
consisting of other statutory and administrative inqwhes) with the exceptia of term of
referene (e) abovethe tribunatannad inquirinto.

It can be accuratglobseved tha no previots tribund has had to dead with mattes which directly
concen formea commissions of the force a former garda presofficer and severalother
seniorrankingofficers of An GardaSiochanaAlso centrallyinvolved are Sergeant Maurice
McCale, TUSLA theHealthServic€xecutiveRaidio Teilifis Eireann, ttiermer Chairnman of
the Publc Accouns Committee John McGuinnesTD, the Comptroller and Auditor General,
and others.

Quantum of costs and tribunals of inquiry

Under section 6(1) of the Tribunals of Inquiry (Evidence) (Amendment) Act 1979, as amended:

Where a tribunal é is of opi ntrlmnalandaht , ha
other relevant matters (including the terms of the resolution passed by each House of the
Oireachtas relating to the establishment of the tribunal or failingperate with or

provide assistance to, or knowingly giving false ordimgl@gormation to, the tribunal),
there are sufficient reasons rendering i
application by any person appearing before the tribunal, order that the whole or part of
the costs

(a) of any person appearing betfoedribunal by counsel or solicitor, as taxed by a Taxing
Master of the High Court, shall be paid to the person by any other person named in the
order;

(b) incurred by the tribunal, as taxed as aforesaid, shall be paid to the Minister for Finance
by anyother person named in the order.

(1A) The person who for the time being is the sole member of a tribunal or is the
chairperson of a tribunal consisting of more than one member

(a) may make an order under subsection (1) in relation to any costs rafetret to
subsection that were incurred before his or her appointment as sole member or
chairperson and that have not already been determined in accordance with that subsection,
and
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(b) shall for that purpose, have regard to any report of the tributiad relaits
proceedings in the period before his or her appointment.

(1B) Paragraph (b) of subsection (1A) shall not be taken to limit the matters to which
regard is to be had under subsection (1).

The default position for costs is that as a tribunatjoirynis set up in the public interest, the
Minister for Finance, in other words the taxpayers of Ireland, should ordinarily pay the legal costs
of all of the parties granted representation. The tribunal has a general discretion in relation to any
order itmay make for the payment of costs. The tribunal is exercising the High Court discretion
in relation to costs, as limited by that principle and informed by the relevant legislation.

Truth, in that regard, remains paramount. Even though a person id redghéegublic interest

to appear and testify as to matters of public moment before a tribunal of inquiry, those giving
evidence are still obliged to be witnesses of truth. If a person has engineered a situation unfairly
or deceitfully which results irtpublic expense of a tribunal of inquiry, that fact should be capable

of being reflected in a costs order. Where a person makes serious and unjustifiable allegations
against another party to the tribunal, an order as between those parties may bevmgadsall

for an order, if appropriate, in a proportionate way against the Minister for Finance.

Since the establishment of the tribunal on 17 February 2017, the solicitor for the tribunal and
counsel for the tribunal have worked tirelessly and on asivextlasis from the time of their
engagement on various dates. Their fees were negotiated in good faith on matters of the highest
public importance and on the basis of complete application, with rare exceptions, to the work of
the tribunal. As of this mant, but pending submissions, it is difficult to see a basis upon which
any higher refresher fee or higher brief fee could possibly be payable to other counsel appearing
for represented parties. Further, for many, appearance was not for the entireityusfathieut

on a basis severely limited by time and by interest.

Tribunal personnel

An especial word of thanks is due to tribunal counsel, tribunal solicitor, and to the investigators,
registrar, office manager and office staff. Those working for the tribunal are noted in the
appendices. All did extraordinary work and the tribunal thanks

The Forensic Science Northern Ireland acted as consultants to the tribunal and the service was
unstinting in their efforts and inventive in seeking out solutions to the problems which emerged.
The tribunal could not have had a better service.

Throudh the courtesy of Ms Justice Mary Ellen Ring of the Garda Siochana Ombudsman
Commission, two really excellent investigators were lent to the tribunal. These have proved
invaluable and the tribunal wishes to acknowledge this very real help.

Tribunal function

In accordarewith its mandat unde theterns of referencethet r i b u n a lis@asnquirar n ct i or
into the facts and to report thereon, makisgd findings and recommedatiors as appea

appropricé. A tri bunal i's oOarsepmpltéenffjacb thedLergi €
to Finlay CJin GoodmadnternatiomaMr JustiddamiltoAln that case, ultimately decided by the

Supreme Court, the analysis of Costello J in the High Court was concurred with as to the function

2[1992] 2 IR 542 at 588
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of a tribunalThis is the reasoning of Costello J

4. The functionsof the Tribunalareto inquire repot ard if appropriagé to make
recommendationgVhen reportirg on allegatiosof wrongdoingt expressean opinion
as to whethe the allegatiogare true or false, but this opinian is of no lega effect The
Tribund determine no lega rights it impose no lega obligations It expresses
conclusiorsfor the guidane of thelegislaturand the execuire.

5. Thereareno partiesbeforethe Tribunal,althoughpersonsaccuseaf wrongdoing

in the allegation®einginvestigateavill havethe samerights asif theywere parties

aganst whom a charge had been made The Tribund is seisd of no lis Its

functions are inquisitoriawhich meais tha the Tribund itsef has to male inquiries

relevanto itstermsof referencerhewitnesesproducel at itshearingaretheTr i bunal & s
witnessesandarenot producel by ary party to whom representain has bea granted

All witnessgcalledare subjetto beirg crossexamind as permittel by the Tribunal.

6. € Thetermsof referencén thiscaseequiredthe Tribunalto inquireinto thetruth
or falsiy of anumbe of allegabnsof wrongdoingncludingassertionthatthe criminal
law has been breachedut in inquirirg into thee alegatios and in reportirg its opinion
of them the Tribund is not imposirg any liabilities or affectirg any rights It is not
decidingary controverg as to the existene of ary lega right It is not makirg ary
determinatin of any rightsr liabilities. It is not impaxj ary penaltiesdt may coneto
the conclusiorthatsome orllthe allegations of wrongdoiag true, but thigpinion is
devoid of legalconsequencels functiors of inquiring reportirg ard recommendigp
canna therefae be regardd as the 6 a d mi nni of justicé tThedribund is not
exercisigao j uad i € u nic the caseob allegation®f criminal behaviourlt is
not trying anyoneon a crimind chargeln my judgmen Parliamendid naot dired the
establishmenof aTribunalthatisto exercisgudiciafunctions®

While possessing a plenitude of powers equivalent to the High Court, a tribunal is not a court of
law. Thus it does not impose civil or criminal sanctions. While it has powers in relation to awarding
costs against parties, or in their favour, the purpose of a trikaretamie matters of high

public momenand wheke possiblein the light of the evidencemale findings on the facs and

if though appropriatemale reommendationdasedn the establishethcts.

Thet r i b imquigyis ribtsatrial of allegedvrongdoindoy anyparticular persoar group of
persons unless relevant to the terms of refeeenteapr is it a general trawl into the weayy
mattes outsdetheterns of refereneor such as might arise in public controversy as the tribunal
proceeds with its work.

How a tribunal differs from a court case

In a court proceeding, one party alleges that a civil wrong was done. That is not what happens at
a tribunal. It is importand know the difference as otherwise it will not be known why tribunals

of inquiry last considerably longer than litigation in the courts.

In a court case, simple facts are set out in legal documents giving a precise summary of the facts:
a civil bill in theCircuit Court, or statement of claim, if it be in the High Court, followed by a
defence in either court. The parties will seek all relevant documents from each other and may get
a court order in that regard. Having read the pleadings prior to theegadgetivill know what

3[1992] 2 IR 542 at 5557

16



the issues are: what was alleged to have happened; whether there was any permission; whether
there was an unequivocal representation such as to give rise to estoppel; was that such that it
would be unfair to apply legal rights; wéreim injunction should be granted to remove, for
instance, a structure; or whether any other solution such as damages or a declaration is in
accordance with law.

In a court case, all the work of-pnial preparation is done by the parties. The pasdeslecide

to settle their differences. If the claim goes to court, it will take only a limited time. This is because
of that preparation and because of the definition in concise form of the issues. Such a case might
occupy a day or two of court time.

A tribunal is different.

It is not a contest between represented parties, each of whom prepares for the hearing. Instead it
is an inquiry into what is generally a broad issue or, as in this case, a broad series of issues. The
tribunal does not, and cannot, rely on the partiessent a case. The issues before this tribunal

are not such where, for instance, there is a plaintiff alleging that a smear campaign was launched
and carried through by particular people against an identified victim. If that were so, then those
accused mig deny matters, plead alternative facts to those alleged against them, readily admit of
their conduct, or offer an excuse or respond with a counterclaim.

Instead, the entire focus of a tribunal is broadly into what happened on a matter of public
controve sy . The tribunal ds inquiry wild/l i mpact
in a court case, but on several people. An examination of the ruling of the tribunal as to the parties
entitled to representation of 30 March 2017 and subsecaetst @fr representation, all on
www.disclosurestribunal.ie, will indicate that instead of a plaintiff and a defendant as in a court
case, there are over a score of people who are entitled to representation. This extends the time
which a tribunal needs tonotude its business. That is always markedly longer than in a court
hearing. The parties, unlike in a court case, do not prepare their case for transmission to the
opposition, but rather do littl e, breinaryg cont
i nquiries. Often none of these parties do a
gathering and distributing documents. Sometimes, a tribunal feels lucky if people even respond to
letters.

The fundamental differences in the use ofigdime between a court case and a tribunal of
inquiry is in the gathering, analysis and distribution process, the multiplicity of parties and the
need to protect their rights, and in the open detective process which devolves on a tribunal but
which in aourt case, in contrast, is presented to a presiding judge in the form of alternatives.

A tribunal is a final resort

When a public controversy arises, the first option should be always to ask whether there are
structures in place within the administration of public life which can enable facts to be found
with such degree of certainty as to enable satisfaction atabtedsweal that the truth has been
discovered. Thesremany such statutory options, referable to various of the sectors which are
likely to be called into controversy on a matter of public disquiet.

It is also the task of those proposing to call fiobanal, particularly one that is likely to attract

public notoriety, to ascertain that whatever brief they are being asked to put forward has a
foundation in solid fact. That, in any event, is not anything new for a professional lawyer; as that
exercisés necessarily conducted as a preliminary to issuing litigation. Those involved in public
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representation may not necessarily have that experience of being disappointed when they
di scover in court how much of fundaeentallyccold ent 6 s
consideration is called for before a tribunal of inquiry is set up, as is an internal analysis within
the administrative sector which appears to have given rise to the problem.

The parties to a tribunal must engage meaningfully

Oncehowever, the preliminary phase of a tribu
been completed, the tribunal will outline what it then knows. This is reflected in an opening speech
by counsel. Here, the potpemngstaementohle!duse 201&.r e o

This detailed what the tribunal was about. A further opening statement was made on 8 January
2018 by Kathleen Leader, counsel to the tribunal, as a matter of priority, on the issue of whether
Sergeartlaurice McCabe haddbea t r aduced before the OO6HI ggin
in December 2017 had rendered it responsible that the triborgErrés business. By the time

the tribunal came to hear these matters, the Minister for Justice and Equality had selédssly deci

to resign in the national interest in November 2017.

Even still, despite counsel for the tribunal laying issues out before them, parties have a duty to put
their side of the controversy to witnesses. This tenet fundamental to the conduct of@my litigat
accords with fundamental principles of fairness. A witness cannot be allowed to finish his or her
testimony without those who have an alternative view of the facts, or of the motivation of the
witness, explicitly putting questions detailing theirgpoisitexpress terms.

The work of a tribunal is not a wadaging and unfocused exercise. Parties will have points of

view that they wish to air, conclusions which they feel the tribunal should pursue, and factual
contradictions which run countertopactu | ar wi t nessesd testi mony ¢
that these be made clear.

A public inquiry is not a forum for holding cards close to the chest. Counter allegations, in
particular, must be put to witnesses. This is the rule in every ariiinémal case and it cannot

be shied away from. McNamee v Revenue Comniigsojueigment of Laffoy J approves the
decision of the House of LordsBrowne v Damhich is encapsulated in the following statement

of Lord Halsbury:

To my mind nothiig would be more absolutely unjust than not to-ex@srine witnesses

upon evidence which they have given, so as to give them notice, and to give them an
opportunity of explanation, and an opportunity often to defend their own character, and
not having gien them such an opportunity, to ask the jury afterwards to disbelieve what
they have said, although not one question has been directed either to their credit or to the
accuracy of the facts they have deposed to.

This was most recently affirmed by the&up Court iMcDonagh v Sunday NewsSpapergas

a libel action where a newspaper had published allegations that the plaintiff was a criminal. He had
been arrested for drug dealing and had apparently made certain contested statements about his
conducto the interviewing gardai. These appeared in the newspaper article. In a defamation case,
a newspaper which di mini shes someoneds <char
allegations published are true in substance. The newspaper sougfy wehaisthey had

4[2016] IESC 33
5(1893) 6 R 67
6(1893) 6 R 67 at 7§
7[2017] IESC 46
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published by reference to alleged admissions made by the plaintiff while in custody. But, while
denying that he had said what was ascribed to him, the plaintiff did almost nothing to assert why
he had actually said what was ascribethtorhp clarify whether he had confessed to the police

by way of admissions in garda custody, or if he had made damaging concessions perhaps
mistakenly or unthinkingly; perhaps due to duress or tiredness. That was what was central to the
case. The fulcrumf the case by the plaintiff was turned instead into which garda officer had
passed information to the newspaper, enabling their defamatory report. This was a side issue. The
central issue of how the statement came to be made and was it true or hathddeéee to

garda error or misconduct was not put by the

Charleton J, in the majority, affirmed the rule that parties who have an opposing set of instructions
to what a witness is saying must put tisat tethat witness, thus:

It only needs a few sentences putting core instructions as a matter of a few questions. Were
that done, the procedures would have been fair since, then, there would have been an
aspect of what was wrong with the interviews aegdodihe plaintiff and what the Garda
response was. Laffoy J also approved another passaBeofkom v. Dutimat of Lord

Herschell LC at page 71. There, he stated a rule that if you intend to impeach a witness,
you are bound, whilst that testimonives to give that witness an opportunity of making

any explanation which is open. This was characterised as not only a rule of professional
practice in the conduct of the case, but as essential to fair dealing:

€ but it s ee ms-examinatimef a witness whigh ey i thes
direction of excess may be far more fair to him than to leave him witheut cross
examination, and afterwards to suggest that he is not a witness of truth, | mean
upon a point which is not otherwise perfectly clear thatshieadafull notice
beforehand that there is an intention to impeach the credibility of the story which
he is telling. Of course | do not deny for a moment that there are cases in which
that notice has been so distinctly and unmistakably given, and thggoint
which he is impeached, and is to be impeached, is so manifest, that it is not
necessary to waste time in putting questions to him upon it. All I am saying is that
it will not do to impeach the credibility of a witness upon a matter on which he has
not had any opportunity to give an explanation by reason of there having been no
suggestion whatever in the course of the case that his story is not®accepted.

There was increasing adherence to this rule
reason to uphold the rule that opposing facts must be put to a witness is one of ethics. When a
client goes to a lawyer, he or she goes with a set of facts. No lawyer is entitled to invent a better
set of facts for them. To do that is to engage in a ansforpervert justice. In the same way,
counsel, whether of the view that a set of facts is unlikely or unhelpful, must put such facts to all
relevant witnesses.

Finding facts

During a court case or before a tribunal, thirde manydisputedareasf fact or areaof
evidencavherea conflictas to what occurreekistsbetweenwitnessesWheretheseare of
relevancethese will become obvious during hearings. Where these are central to the resolution
of the public controversy with which the tribusalasked, identified controversies will be
pursuedo conclusionTheresolutiorof anysuchconflict is the task of the tribunaldeciding

8[2017] IESC 46 at paragraph 41
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whattheprimaryfactsare. Thesecondevelof factfindingwhichthe tribunalmustengage irs
drawinginference®r reachingconclusiongrom the factsdirectly estblishedby the primay
evidence.

Tribunals of inquiry are not bound by the rules of evidence. In common with the Nuremburg
Trial s, a tribunal i s enti ttloe dh atvoe opardonbiatt iavne
Hearsay evidence, the rules of which have increasingly lost their justification, is, for instance,
admissibldn relation taribunals ofnquiry, thestandard wich haseenlaid down athe basis

for fact is long establisheor instance, iGoodmadnternatioh&lederman)notedthat:

The Tribunalwill doubtlessadoptthe sameapproachasthe Tribunalof Inquiry
into dealingms GreatSouthen Railwaystock(Prl.67921943)themembersfwhich
were Mr. JusticeOverend,JudgeDavitt and JudgeBarraO 6 B r Wihile itnsifted
through rumoandhearsayt reliedonly on admissiblevidencéor its findings®

McCarthy J, there, stated the following:

| do not accepthat the determiniig of truth or falsiy is, necesaily, ajudicidad in
the sens tha it may only validiy be performe& by Judgeslit does requie the
applicatia of judicid standardsbut it is an everydg occurrene tha a variey of
tribunalscollegiat®r otherwisehawe to dedde disputs of fact™*

TheformerPresidenodf the High Court,Mr JusticeHamilton,in hisconductof the tribunal
which sat to inquire into the beef processing industry, lidevaade@dnd asserted hight

to recere hearsagvidencebut ako indicatedrepeately that he would only acton legally
admssibleevidencavhenhe caméo make higindings; seAttorneeneral HamiltofNo

2)}? and GoodmadnternationaHamiltorfNo 3).:

It is fairness to the parties that is the touchstone of a tribunal. Parties dre cartdemned
without being given the opportunity to defend their condumiuigt be noted that this is
an indispensablecomponent of constitutional justice and fair proceduresnd was
recognisedssuchbythe Suprem&ourtin thecasef InreHaughé§Thesearesetdownas
follows in that decision:

(8 that he should be furnishe&l with acopy of the evidencevhichreflectedn hisgood
name (b) that heshoutl be allowel to crossexamingby counsehisaccuseor accusers;
(c) thathe should be allowedto give rebuttingevidenceand (d) that he shouldbe
permittedto addressagairby counselthe Committeen hisowndefence?

Of thesed DalaighCJsaid:

[A] persorwhosecorductisimpugnedaspartof the subjectnatterof theinquirymust
be affordedreasonablmeanf defendindhimself.WhatarethesemeansTheyhave

9 Glanville WilliamsThe Proof of Guilt: a study of the English criminal trial (London, 1963) 208
10[1992] 2 IR 542 &03

11[1992] 2 IR 542 at 607

12[1993B IR 227at 289

13[1993]3 IR 320at 330

14[19711 IR 217

15[19711 IR 217 at 263
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beenalreadyenumeratedat (a) to (d) above. Without the two rights which the
Co mmi tprocedur@ssavepurportedto excludeno accused | speakwithin the
contextof thetermsof theinquiryd couldhopeto makeany adequatedefenceof his
goodname.To denysuchrightsis,in anancetraladageaclassicasef clocheeangailte
agumadradcaodtArticle 40, s. 3, of the Constitutionis a guarantedo the citizen
of basicfairnessof procedureshe Constitutiorguaranteesuchfairnessandit isthe
duty of the Courtto underlinethat the words of Article 40, s. 3, are not political
shibbolethdut providea positiveprotectionfor thecitizenandhisgoodname'®

In the caseof GoodmadnternationaHamiltoiiNo2),'” GeogleganJconsiderediow the rights
of, interdia, the applicantompanywereto bevindicatedy the tribunal. Hestated:

| turn now to an important argument made hunsel for theapplicants that the right
to vindicatiorof 0 n gg@dnameandtherightto fair procedureatatribunalin which
that good namewasbeingquestionedre separateonstitutionalrightsandthat the
Tribunal mustrespectindvindicateboth of thoserightsat all times.l agreewith that
proposition butin my view,in the contextof atribunalhearinghereis no difference
in the manner inwhich the tribunal must dischargets constitutbnal obligationto
respectand vindicateboth of those constitutonal rights. In eachcasethe tribunal
dischargess constitutionabbligation by ensuringthat there is a fair hearingin
which, whereappropriatethe protectionsdentifiecby O DalaighC.J.in In reHaughey
areafforded,andarereflectedn theultimatereportof thetribunal'®

Geoghegan J further noted:

Itdoesnot seento besuggestintheHaughey casetha Chid Superintendeti-leming
shoutl not havebeen permittad to giveevideneat al of aheasay natueand therefore
the former Chid Justie was obviousy concenedto ensurein the vindicdion of
Mr.H a u gdgmdnanethat that goad namewould not be destoyedexcepbnthe
basiof evidene from thered accusersluly testel by crossexaminationf thatwas
desired.
O 0 D § | Gdlirgdelredo:

0 teWwel establishetprocedureadgted by the severd tribunas of inquiry set

up by Dail Eireannto inquireinto matterof publici mport ance. 6

Hepointed out that in that cag persorsaccusein connectia with the subjed matter
of theinquity wele grantel therights of partiesard were allowel to appeaby counsel
to crossexamiie arnd to addresthe tribunal*®

The tribunal has followed these strictures. That is only appropriate.

Less time is wasted, however, where a tribunal adheres rigidly to its terms of reference: as it
ought. A tribunal should ask itself: what are the questions to be resolved; what facts impact on
that; what is the necessary background to such facts; isvaayteppened after the central

facts relevant to deciding them; to what extent does the motivation of a witness or his or her
credit impact on the accuracy or truthfulness of what they are saying; and how will it help to

16[1971]L IR 217 at 264
17[1992BIR 307

18[1992BIR 307 at 313
19[1992BIR 307 at 316
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pursue an issue that does natsekeimmediate relevance?

A tribunal is not a general inquiry. Its task will be clear from its terms of reference. While it
starts by trying to gather documents and trying to induce relevant witnesses to come forward,
it should have a clear idea whiatloking for. Thereafter, focus must be maintained as there
are too many temptations for any kind of hearing to lose sight of what it is about. Essentially, a
tribunal is not to be led down blind alleys or to chase after attractive hares in its fsedsch fo
which do not directly impact on central issues of controversy.

While a tribunal may start, as is often said, with a blank sheet of paper, as time goes on the facts
in controversy, through apparently supporting one side or the other, and the releva
documentation begin to achieve focus. It is that on which the tribunal should concentrate.

Matters of credibility

It is central to the work of a tribunal to disclose relevant documents, having gathered these for the
benefit of the inquiry. The documents are disclosed to the represented parties when these are
identified because it is these parties who may be thé subgberse comment in the ultimate
tribunal report.

Central to any investigation is actual fact. But fact depends on who is asserting the truth of any
such apparent fact. This brings into question not only their means of knowledge, but also any
reasontiey may have to speak contrary to the truth or to conceal the full truth. Where documents
impact on the credibility of key witnesses, there is a necessity for the tribunal to also distribute
such documents to the impacted parties. Without these, asi3tdtsll i®@6 Cal | aghan v |

The applicant cannot bring in to the evidence through-etassnation, any
inconsistency or indeed the absence of any reference in these undisclosed statements to
the allegations later made in oral evidence, forsthégme, so as to enable the Tribunal

to consider the impact on the credibility of a notice party of the absence from the
undisclosed statements of these references. Hdesolmsure of these earlier statements

has the effect of excluding from thesideration of the Tribunal the impact which the
material, or lack of material in these undisclosed statements should have on the credibility
of the notice party.

The applicant is also deprived of the benefit of having his lawyers consider the probative
valie, in relation to the credibility of the notice party, of these undisclosed statements.

This is in my view a real detriment to the applicant. The fact that the Tribunal itself
considers the relevance, admissibility and probative value of particudduamdferms

a judgment on it, for the benefit of a person affected, is an inadequate substitution for the
exercise of the professional judgment by the lawyers engaged by a person affected, who
had the benefit of instructions from that person and theiisforea better position to

assess both relevance and probative value from the point of view of that person.

| am satisfied that in a forensic contest, as in this module of the inquiry, where the
credibility of the notice party is of crucial importancétlgoing inhibitions resulting

from the ruling of the Tribunal are very real impairments of the capacity of the applicant
to crossexamine the notice party and | am satisfied therefore that the applicant has

20[2004] IEHC 134
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demonstrated to my satisfaction that thegufrthe Tribunal has had the consequence
that his right to crossxamine the notice party has been in the words of Hardiman J. in
the case of Maguire v. Ardagh, beehnr easonably confined or

An instance may help: matters which show thahaswitnay have been fraudulent in the past
should be disclosed, as should matters showing poor character such that it might be reasonable to
put such matters to a witness with a view to testing the trustworthiness of a person apparently
seeking to undermitiee good name of a party to a tribunal.

There is a limit, however, to what needs to be done. What is irrelevant and what is far removed
from the issues in the case need not be disclosed. However, if a party wants to make an inquiry
with a view to introdting cros&examination as to credit, they may do so of the tribunal and then

the matter will be considered on its own merits. In its opening statement of 27 February 2017, this
is how the tribunal described the limits of the scrutiny a withess maycbedsiabje

Any examination by counsel of what a witness says is subject to the rule that it should be
based on instructions and directed towards what a represented party wishes to assert as an
explanation as to what happened, or to present a contraryf poemt. dVhere focus is

kept, crosexamination of witnesses is concise. Any party examining a witness is expected
to come to the point, with reasonable latitude, and to be polite, with no latitude.
Examination should converge on what is important. Wiiésesiamination is an
instrument for finding the truth, it can also be used to obfuscate and to divert attention
away from the central issues. It is expected that represented parties will provide their legal
representative with clear instructions; thgitfietell them what facts they will later testify

to. Crosseexamination as to credit can be legitimate. That may, or may not, be in the
di scretion of counsel. It may depend on t
credit of a withess mayibgortant, apart from their opportunity of observation, sureness

of memory or possible motive. Where is a witness coming from may be germane to some
cases. If, for instance, a prisoner sharing a cell with an accused person on remand on a
charge of murdetaims that the accused confessed his motive to him for killing the victim,
then the fact that the prisoner as a witness himself has a previous fraud convictions, is
important. It would be less important if he had been unfaithful to his girlfriendapsperh

had done something discreditable while under strain or while young. The law of evidence
allows the control of creexamination as to the credit of a witness based on its usefulness

to the determination of the facts at issue and its length. Thaeisfacommonsense.

The task of finding facts

Every judge is conscious that the task of judging others is a human function. As such, it is fallible.

A judge is not gifted with any special powers beyond those of other people. All that he or she can
bringto the task of judging is a lifetime of experience in practice, a proper knowledge of the law
and the humility that comes with knowing that often the judiciary is the last port of call for citizens
seeking justice. Independence and integrity are assuamgddtdrt operates with the national
symbol of the harp on the wall behind the judge. This is a statement that the law is what is being
applied and that a judgment is not as to right or wrong but as to what is due under the law.

A judge will be conscioukat within the community there may be a range of individual

personalities, ranging from sober, truthful and objective to emotional, deceitful and close to
paranoid. It is a rare person who invariably tells the truth all of the time in their business and
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domestic lives While people coming to court swear or affirm to the truth, that does not have any
inevitable impact on the reliability of testimony. People may be party to the same conversation or
may witness the same event and relate very differemtsicdthere an individual has an animus
against another, objectivity will flee, to be replaced with prejudice even where events are seemingly
plain. In work situations, it often happens thavaders have issues with each other: as to
promotion, as to whas bearing the brunt of the tasks to be done, as to management and
supervision, as to competency for the rank held, as to supports for each other, and as to resources.
Human emotion can also tend to undermine relations between neighbours due toreimae bei

close, physically and emotionally.

Added to that may be the bile that undermines human relations on entirely illogical grounds. Group
dynamic, the expectation of serving not the public, but the avocation or job, may render support
for schemes of cordination of evidence and protection of the organisation a paramount
consideration far beyond tra#iling. That is a particular consideration in disciplined groups where
people identify more with members of the group than with the general public.

Couts, in short, are not strangers to lies;liealf concealment and pretended cooperation that
conceal selighteousness or group loyalty. Above all, in attempting to judge facts, despite the
blizzard of legal rules, sometimes jumbled narratives frisase#, and mountains of electronic

and paper documentation, there is an obligation to be shrewd and to at all times keep common
sense in mind.

In Macbeth, on hearing a report on the unexpectedly courageous death of Cawdor, a traitor,
Duncanor e mar ks: O0Thereds no art to find the minc¢
on whom | bui l #Tha remanb theodase.tNet ornlyrdo pebpledact out roles
deceitfully, but ascertaining where truth reposes in a witness istaim taisle and not one easily
answered by facile resort to how they look; or the demeanour of a witnesspealegbhere

can be times, however, especially with listening to a witness over hours or days where the nature of
a denial can show itselfimesscapably false. This approach to evidence, and to raising an opposite
inference from an obvious lie, must be sparingly used.

Rather, more certain tests for ascertaining the validity of an account include: how testimony fits in
to the background agaimdtich it is given; how what a witness says corresponds with what is likely

or expected, or if unexpected, the reason behind such a turn of events; whether there are
indisputable or highly reliable facts on the ground, such as forensic evidencercurbsisinaes

such as even something so simple as the layout of premises, and how what is said squares with
those; how likely or unlikely it is that people confide in each other based on their mutual experience;
whether facts are reported as such at ahtanheould be appropriate; how memory can be fallible;
considerations of the flow of conversation and how remarks rarely appear without preparation or
context; whether, in reporting something, ordinary or sober language is used, as opposed to
indications bselfpromotion; if detail is sparse or apparently constricted to events or conversations
that are essential to a result sought, as against the normal experience of those who are genuine
witnesses tending to report details beyond what is essentiat;awvétiess seems to be reliving

an event, turning inwards for memory as opposed to stonewalling questions or blustering away
from awkward issues; if there is appropriate affect at times where that may emerge, noting that
people often approach a court mgan as detached a frame of mind as can be summoned. These
considerations apply to live testimony and are also useful in the analysis of documents.

21Shakespeareia ml et , act 2 scene 2: O0Ay, sir. To be honest,
thousand. 6
22Act 1 scene 4
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Every judge will be a student of human nature. As both Walter Scott and Robertson Davies have
remarkedliterature is an illumination through the maze of human bela®#esential also to

judicial seleducation are studies of cases where the vagaries of human nature have been revealed
in consequence of a major event or within a court setting.

Two mightusefully be mentioned. Those old enough to remember the assassination of President
John Fitzgerald Kennedy, which happened shortly after his visit to Ireland in 1963, will also recall
that people in the United States of America found it hard to beltestectha gifted man could

be murdered at the hand of a lone gunman who had made a success of little or nothing in his life.
Harder still was the possibility that his murderer in turn could be dispatched by a nightclub owner
with the stated ambitionofspang t he vi cti més wife Jacquelin
court appearance. Conspiracy theories abounded, with plain facts being submerged in such florid
events as the attempted trial of a selection of apparent mafia bosses by a district attorney wh
thereby garnered to himself enormous publicity. What was going on? Was this an excess of the
human psyche or was it the kind of ordinary opportunism that allows people to demand attention
on a false basis? No view is expressed here. It took the appmifdatiensic detail by the great
prosecutor Vincent Bugliosi for the actual facts to be elucidated in his masterly book Reclaiming
History: The Assassination of President John F Kennedy.

Here is another instance. What might happen when a child @fbhedd admittance to a nursery

school but is simply left on its doorstep, in defiance of the lack of a place and of parental
responsibility, can be a deelag saga of accusations of sexual abuse which ruins sevéral lives.

At the least, the reader mightreminded that not all who profess themselves expert in a supposed

skill are actually sources of sense and that false accusations can happen even in human sexua
relations.

In the context of a written judgment or report, it is beyond possible texaatafhct or response

from a witness that underpins any finding either against or in favour of that witness. Actually
experiencing testimony from the sitting point of a judge who can hear and see not only that witness
but also interactions with counsel the reactions of others puts a judge in a unique position that

is not replicated in a transcript.

This is acknowledged in the leading Supreme Court decision on the role of appellatéleview. In

v O 0 txhheassug arose as to whether, in comfeippellate jurisdiction on the Supreme Court,
Article 34.4.3° of the Constitution mandated or required an appdadagmng to substitute facts

found by the trial judge with the view of the facts to which members of the court might come on
reading tharanscript. In the view of the Supreme Court, it did not. McCarthy J set out three
principles which were established in existing case law but which, because of the clarity of his
expression, have been often repeated since. The principles are as follows:

1. An appellate court does not enjoy the opportunity of seeing and hearing the
witnesses as does the trial judge who hears the substance of the evidence but, also, observes
the manner in which it is given and the demeanor of those giving it. The adfitpages
transcript seldom reflect the atmosphere of a trial.

2. If the findings of fact made by the trial judge supported by credible evidence, this
Court is bound by those findings, however voluminous and, apparently, weighty the

23Walter Scott Guy Mannering, Robertson Davidhe Manticore
24Richard BeckWe Believe the Children: A Moral Panic in the 1980s
25[1992] IR 210
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testimony against thenheltruth is not the monopoly of any majority.

3. Inferences of fact are drawn in most trials; it is said that an appellate court is in as
good a position as the trial judge to draw inferences of fact. (See the judgment of Holmes
LJ i n o0Gai rAberdeln GienliferSeeamShipSCo.,v Macken [1899] 2 |.R. 1,
cited by O'Higgins C.J. in The People (Director of Public Prosecutions) v. Madden [1977]
I.R. 336 at p. 339). | do not accept that this is always necessarily so. It may be that the
demeanor of @itness in giving evidence will, itself, lead to an appropriate inference which
an appellate court would not draw. In my judgment, an appellate court should be slow to
substitute its own inference of fact where such depends upon oral evidence di@recollec

of fact and a different inference has been drawn by the trial judge. In the drawing of
inferences from circumstantial evidence, an appellate tribunal is in as good a position as the
trial judge®

Similarly, while penetrating a jury verdict is hdrderthe reasoned narrative of a judge, again

the experience of actually being in court requires decisions to be treated with f@apett.vin
Independent Newspap€ideridhy J warned against the danger of an appellate court thinking that

a jury verdict should be 0condemned as perve
judge. 6 Such a verdict was O0to be dapptyimpd per
the law laid down for them by the judge and directing their minds to such facts as are reasonably

open to them to find, could have reached th
see also the judgment of Denham Cadoper Flynn v Rikher e she emphasi s
defamati on actions €é& the role of the jury is

The guarded nature of judicial pronouncements

In writing judgments, in pursuit of the ordinary obligation of humanity, a judge rarely comes out
and calls a witnesdiar. Sometimes it may be necessary to state that testimony is an affront to
sanity but, more usually, indications are given in terms of a particular witness being preferred to
another, or of one witness having a better recollection, or of particutenedvadter fitting other

facts. A tribunal, tasked with reporting on matters of high public moment that ostensibly justify
extraordinary public expenditure, does not have that comfort. A tribunal is required to actually
state where the truth lies.

Finally, every judge is aware that leaping to conclusions is inappropriate. A decision against a
person is a blow to that individual and may only be made if it is supported. Where a range of
explanations as to why someone did something is availabtesttienduty of a judge to take

the mildest probable elucidation that the nature of the facts allows. That process, of course, must
take the entirety of all the relevant facts into account. When stating facts, facts need to be stated
as facts, but when dbmes to inferences from facts, then caution is required in pursuit of a
measured elucidation.

Quotes, background, ranks and chronology

In what follows, mistakes in grammar, punctuation and the use of capital letters and misspellings
of proper names mocuments quoted are neither corrected, nor are left uncorrected and followed
by o0(sic)o6. The tribunal is not responsi bl e |

26[1992] IR 210 at 217
27[1986] 1 IR 13 at 23
28[2004] 2 IR 72 at 121
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itself which is important and is thus quoted as it was. This comment paté of a 4 part
report, applies to all of what follows in this volume. Effectively, there are reports 1, 2 and 3; and
part 4 summarises these and adds recommendations.

Basic chronologies to this report, and to reports 2 and 3 are set out petitkcep. The
chronologies are no more than a readyoner on dates and events. No chronology forms part

of the report. Further, it is based on the documents distributed by the tribunal prior to hearings
and on tribunal hearings. The report is basedeohearings and none of the chronologies of
documented events appended to the various sections of the report are more than merely indicative.
These chronologies have not influenced the report.

It should also be noted that footnotes to this report regetbadranscript as of the day of the
hearing and not any particular section of ¢ttt
page number are to those particular to this section, unless otherwise marked. As each section of
the report proceeds,thee f er ences are to that particul ar ¢

Within the gardai, people have ranks. The rank held at the time of an event is what is given here.
If the rank has changed by the time an officer gives evidence, the rank at the timengf tes

i's given; thus Sergeant Patrick OONei |l may
person has retired, they are referred to in giving evidence by the last rank which they held.

Sergeant Maurice McCabe is referred to multiple timesephis r t . For simplici:
referenced by his name. He has specifically agreed to this.

Some basic background needs, first of all, to be s8inmetthe terms of reference necessarily

are cast in a format that challenges immediate understadigy introductory text is
appropriate. While a detailed chronology is attached to this report, a narrative may be more
digestible. By way of introduction, a brief summary as to the origin of the causes for public
disquiet is appropriate.

Social servies

Some confusion may arise over the various agencies in social services involved in the Garda Keith
Harrison matter and in relation to the issues that concern Maurice McCabe.

Rian is a counselling service operating in Cavan. It operates indepertienthe IHealth

Service Executive. Rian could not make reports to the gardai when it happened that someone
came in looking for assistance and alleged or disclosed that a particular person had sexually
abused them. Rian, instead, was obliged to repolietfesi dact of the abuse and the alleged

name of the abuser to Children and Family Services, a department in the Health Service
Executive. On entering counselling for the first time, it was the practice to tell people that the
confidentiality of the courbeg service had limits. Thus abuse could be discussed without the
need for onward referral, but only if the name of the alleged abuser was not disclosed. Clients
were to be told that Rian had a duty to pass on details to the Health Service Exaaurtjve. In

the high likelihood, if the abuse had been sexual, was that the Health Service Executive would
report details of the alleged abuse and the identification of the alleged abuser to the gardai. There
were standard forms in that respect.

The Child and &mily Agency, also known as TUSLA, sometimes also called Tusla or Tusla, from
1 January 2014 took over the functions of the Health Service Executive in respect of child
protection and family support. While the agencies were now different and TUSLA operated
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independently of the Health Service Executive, there was continuity in the personnel working in
this area.

Purpose of introductory explanation

Having completed this introductory explanation, necessary in the context of a tribunal procedure,
the tribunalvill now analyse the relevant evidence and report its findings of fact.

Because of their close relationship in time, and the possible inferences that might be drawn due to
coincidence with other facts, in order to give a background as to the sentwéhddBiate by

Maurice McCabe, and to give an indication as to the state of the national police force, a précis will
be given in this report on the issues which
The full facts in relation to these tr&e found in the final report of the commission delivered

to the Minister for Justice and Equality on 25 April2016.

Garda Keith Harrison: a brief summary

As public disquiet as to the basic narrative about Maurice McCabe unfolded, it came to a head in
February 2017 following the Raidio Teilifis Eireann Prime Time programme of 9 #&¥hilary.

debate among the public and by public representatives was taking place as to whether the
appropriate response would be by way of commission of investigatiomnat bf inquiry, a

garda who had been serving in Donegal, named Garda Keith Harrison, alleged through his solicitor
that social services had been misused through manipulation by police chiefs to undermine his life
and that of his domestic partner.

Garda Keith Harrison explicitly made the claim that any comparison as to how he was supposedly
treated | ed him to the view that: ot he sin
controversy that o0it coul dn dphicabosatianedfusesuchd e nc e
treatment had to come on orders from the hioc
asserted that there was abuse of power by colleagues of his in Donegal and that this was directed
by Headquarters in Dublin. Furthermcdhe claimed that this abuse extended to inappropriately
involving TUSLA, the Child and Family Agency, the State agency tasked with child protection,
which had formerly come under the remit of the Health Service Executive, in his personal and
domestic fationships. The extent of this, apparently, was that he and his domestic partner met
with a social worker and that this lady visited their home and spoke for about fifteen minutes with
the children of the household. This was not at all serious in #ve cbmthat other people who

come to court may have suffered. Nonetheless, the couple claimed this to have had profound
effects upon them. Central to all of this was the regrettable necessity for the tribunal to inquire
into the state of tranquillity orharwise of that household. His domestic partner had made
allegations to gardai that he had been abusive towards her and more. Were such allegations made
or were they forced out of her by improper pressure from the gardai, and if so how did that
happen? Dithe make threats against her, and if so of what kind?

In addition, any issue as to these domestic circumstances needed to be seen against a backgrount
of disquiet by his domestic partner. Both Garda Keith Harrison and his domestic partner were
born in theearly 1980s and had met while at college. She had later married another man but their
relationship revived late in 2010. He moved to Donegal in March 2011 to be near her. His transfer
application did not mention her or that her brother was awaitiagjttngtl time for the homicide

29 Available at www.justice.ie/en/JELR/Pages/CommissfdnvestigatiorCertainMattersrelativeto-the-Cavan
MonaghasDivisionof-the GardaS%C3%ADoch%C3%AlfdnatReport
30This episode of the Prime Time programme is available at www.rte.ie/news/piesremigrveb/2017/0209/
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by motor vehicle of a young garda on duty. When that was discovered by those he was working
with, there was disquiet. In February 2012, social services received an anonymous letter concerning
the children of his domestic patnThis was discussed by social services with gardai. Social
services conducted inquiries which did not result in any further action being taken, because at that
stage it was felt that there was not any cause for concern. Early in April 2013, thvery was a
serious row at the home of Garda Keith Harrison and his domestic partner. She later claimed that
she was put out of the house by him onto the road in the countryside. Other such incidents were
reported by family members to the gardai as occurrimg.\ildre perhaps three such incidents

but there may have been more. A family member complained to the gardai in Letterkenny. A
family wedding that October was the context of another row, with serious threats put into text
messages by his domestic partnkadag been said by Garda Keith Harrison. At this time, an
anonymous caller reported, on the phone to gardai in Letterkenny, a death threat against Garda
Keith Harrison, supposedly overheard by this caller. This call was repeated over two nights in
Octobe.

On 6 October 2013, the domestic partner of Garda Keith Harrison made a formal statement of
complaint to Letterkenny gardai. While this was later withdrawn in January 2014, it was nonetheless
affirmed as true in the statement of withdrawal. That stateras referred by the Garda
authorities to the Garda Siochdna Ombudsman Commission, though it was not acted on,
ostensibly due to a lack of cooperation from the maker of the statement. The gardai made a referral
to social services on 10 October 2013,abibat stage the practice was that statements of
complaint that might be the subject of a criminal prosecution were not also forwarded to the
Health Service Executive, later TUSLA. Social services visited the home of Garda Keith Harrison
and his domestipartner in mie=ebruary 2014 and spoke to the young children. There were
considered to be oO0Ono issues of concern not e
Harrison and his domestic partner claimed that the investigation by social serdig$owas
manipulation by garda officers. Garda Keith Harrison and his domestic partner also claimed
harassment due to garda attention to their home. This complaint was made notwithstanding that
for security reasons, the death threats against Garda Haqgisocedrattention to where they

were living.

There has been a separate report on this matter which was published on 30 November 2017. The
allegabns were untrue. That happens.

Maurice McCabe and another garda family

Maurice McCabe has been a member &akda Siochana since August 1985. He is married with

five children. His service has been one of quiet application. He is a fine police officer.
Superintendent Noel Cunningham, for example, spoke of him as beingasdistrgeant, a

person on whom heould depend to get work done. He is also a genuinely-spiritic

individual; a man of integrity. At some of the times relevant to this report, he was stationed in
Bailieboro in County Cavan. In January 2000, he was promoted to sergeant and moved in
consequence to Clones in County Monaghan. He returned to Bailieboro as sergeant in charge of
the station in October 2004. He later moved to Mullingar in July 2008 where he has been stationed
ever since.

During some of the time that Maurice McCabe was sthtiorBailieboro, his family were on
friendly terms with the family of a colleague: the D family, consisting of Mr D, a serving garda,
Mrs D and a small child, later a young lady, Ms D, who was born in the 1990s. That friendship
was not maintained into tharly 2000s. There seems to have been no particular reason for this,
none certainly relevant to this report, apart from the common human experience of friends drifting
apart. By 2006, however, it would be very hard to think that there were warmhetateamns
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the families. It was quite the opposite. In January 2006, there had been an incident whereby
Maurice McCabe had to report inappropriate behaviour while on duty involving Mr D and other
gardai at the scene of a suicide and immediately followhegfametral of a murder victin.

While this friendship subsisted, there would have been family visits by the Ds to the home of
Maurice McCabe. In November 2005, seven years after a visit as a young child to the McCabe
house, possibly as far back as 199&) Wkserted to a cousin that she had remembered what was
claimed to be an incident, which she much later nominated as involving Maurice McCabe, on a
couch during an alleged game of hide and seek. Maurice McCabe denied that this incident ever
occurred?Lorraine McCabe later told gardai that this claimed incident would not even have been
possible, due to the age and needs of their then two small &illdesincident was claimed by

Ms D to consist of Maurice McCabe gyrating against her from behindotthieeie fully

clothed, over a very short time, others being present just outside of the room. No groping or
manual interference or putting hands under clothes was ever alleged. It is common case that while
making this allegation, Ms D was experienciexy araubled adolescence.

On 4 December 2006, eight years after the alleged incident, a complaint was made to the gardai
by the D family. That happened immediately after Ms D first spoke of this allegation to them in
that month. Ms D made statements todhrdai on 5 and 21 December 2006 and, as is required,
social services were informed by the gardai. The matter was investigated by the gardai.

Social services did not investigate the matter in terms of conducting any credibility assessment of
the persomlleging an assault. Instead the complaint of Ms D was taken by them at face value. She
was given some counselling on the assumed basis that her complaint was true. In April 2007, the
Director of Public Prosecutions directed no prosecution against Mex@ai®e on the basis that

no assault or sexual assault was disclosed and that credibility issues also arose. The D family were
not content with this decision. Two public attacks on the character of Maurice McCabe apparently
followed in October 2007; by vatlaccusations on the streets of Bailieboro by Ms D and in
Bailieboro courthouse by Mrs D. These were public events, the details of one of which was later
repeated to the Garda Siochana Ombudsman Commission by Ms D. The result of these attacks
was to demeaMaurice McCabe. Meanwhile, in social services, a decision was ultimately made
that no further action was warranted and the file was closed. Ms D ceased in counselling over that
matter.

Events unfold

This series of events broadly coincided with congptEimfross inefficiency made by Maurice
McCabe as to the conduct of several police investigations in the district in which he served. In
addition, the penalty points system for disciplining and bringing order to road traffic offences
disquieted him as hertsidered that it was being misused. This system is often referred to as the
fixed charge penalty notice system, or FCPN. These complaints eventually were considered by
internal garda inquiries. The results were less than completely satisfactory.of hesgsiie

revenue to the State due to the cancellation of fixed charges for motoring violations, and the
serious safety issues involved, also were brought to the attention of the Road Safety Authority and
to the Public Accounts Committee, a very impor@ineachtas body chaired by John
McGuinness TD. These matters went on for several years.

31Evidence of Inspector Noel Cunningham, transcript day 12 page 21 and tribunal documetité page 15
32 Tribunal documents from page 50
33 Tribunal documents page4d
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Eventually, on 3 February 2015, a commission of investigation was set up under Mr Justice Kevin
O6bHi ggins, a former judge of ghQoert dadibyeposgan Ge
of 25 April 2016, many of the complaints of Maurice McCabe were substantially upheld, including
reports as to unwarranted discrepancies in relation to multiple offences as revealed on the garda
computer system, called PULSE; frofitpaising leading systems effectively. This was but one

of a series of national scandals generated by the national police force. One other, which broke
during the early days of this tribunal, was that of the falsification on a vast scale of records of
breath testing for drunken driving which misstated the work done by members of An Garda
Siochana, claiming for the discharge of duties which never todklpleas following on the

public scrutiny into the gardai that was initiated by Maurice McCalibetfsalooked closely

into garda conduct. A report by Assistant Co
published on 11 August 2017, tasked with examining the recording of breath testing at checkpoints
between 7 June 2009 and 10 April 20Lindfthat almost 1.5 millianore breath tests were

recorded on PULSE than had actually been carried out at garda checkpoints over this period of
time?® This matter had first gained media attention in the spring of 2017 and led to that internal

garda inquyr.

The complaint by Ms D resurfaced in July 2013: a gap of another seven years. This happened at a
time when internal garda inquiries into the revelations of Maurice McCabe were ongoing. Ms D
returned to counselling and named Maurice McCabe as cemgalirig coping issues she was

then experiencing. Some of these were specifically related to her claim about the alleged incident
which she had dated as having taken place about fifteen years previously. This was then reported
by the counselling service éaial services. The social services body then passed it to the gardai

so that they could investigate Maurice McCabe; despite the fact that the matter had already been
investigated by the police in 2006/2007. As will be recalled, a referral to soesahadriieen

made by the gardai seven years previously when the initial complaint by Ms D had been made.

Whil e preparing the report for social servic
report relating to another client, Ms Y, as a temgieténcluded the details of this client on the

form for Ms D. This meant that two inconsistent names appeared on the paperwork, along with a
senseless jumble of allegations. This unrelated person, Ms Y, had been subject to a rape offence,
consisting of dital penetration of her anus and her vagina, by a Mr Z, who, in the way of
maintaining secrecy common to child abuse, threatened her father with violence should she
disclose the abuse. Mr Z was not a garda or in any way connected to the D familyioeto Maur
McCabe and there was not a suggestion of any kind that Ms Y had ever met either the D family
or Maurice McCabe. The report to the gardai from social services consequently named Maurice
McCabe as the alleged perpetrator of this rape offence. A coatexopsietter to the relevant
superintendent from social services sought clarity as to the status of the prior investigation. This
letter was never answered and was supposedly only discovered four years later.

This matter was an unbelievable coincid¥eteas it emerges, despite its bizarre nature, this was
a genuine mistake.

In 2012 and 2013 there was an official disciplinary process against Maurice McCabe over the
custody of a computer relating to an investigation into a child abuse case agej@speockss
which terminated in August 2013 and was, ac

34 An internal garda report examined this issue after it gaidiedattention in the spring of 2017. See Examination

of the recording of Breath Tests at Mandatory Alcohol/Intoxicant Testing (M.A.T./M.L.T.) Checkpoints by

Assi stant Commi ssioner Mi chaelwwd.gatda.ie/eniroadgsalicing/fixdd Augu st
chargenotices/matcheckpoirtexaminatiomeport2017.pdf

35MAT/MIT Checkpoint Examination report page 90
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comprehend. This was one of the cases in which Maurice McCabe was complaining about lack of
application to ordinary work within our police forcethivse years, Maurice McCabe was
becoming weknown in garda circles through newspaper and other media reports. The first time

he was in fact named was in The Sunday Times, Irish edition, in November 2010. There was
considerable talk about him in medi @alitical circles, especially from January 2014 when he
became identified in the public mind as o0a w

In early 2014, public disquiet over garda scandals resulted in several hearings before the Public
Accounts Committee of the Oireachtas @ndne of these in January 2014, a public televised
hearing, Garda Commissioner Martin Callinan described the process of Maurice McCabe and
another garda making public revelations of misconduct, instead of following accepted garda
channel s, .a&storiétygrew.onsmissiomey Gallinan retired early in March 2014.

Citing upset over this and seeking to supposedly unmask him, through a superintendent who was
a friend of her father Mr D, Ms D gave a detailed interview to Paul Willdistgaished

journalist in March 2014. Four articles in the Irish Independent resulted in April and May 2014.
While these were supposedly about the inefficiency of the investigation of her case, in reality any
of the many people who then had some knowletidier allegation would have recognised
Maurice McCabe as the alleged perpetrator. Claiming that the investigation into her case was poor,
Ms D made a complaint to the Garda Siochdna Ombudsman Commission in late April 2014. She
claimed incompetence iretimvestigation of her claim due to bias and also alleged that once she
had made a complaint, the details of the claimed crime and the name of the alleged offender,
Maurice McCabe, should have been put on the PULSE system. Had this been done in December
2006, the result would have been to have such information before every serving police officer in
the country. At that time, the most public complaint of Maurice McCabe was in relation to fixed
charge penalty notices, FCPNs, and the failure to enforces tietséled from his analysis of the
PULSE system.

The tribunal has been asked to believe that in that very month, April 2014, by sheer coincidence,
social services decided to progress the referral by Rian, containing the rape offence allegation
against MEZ, ascribed by a bizarre mistake to Maurice McCabe, and to action it for garda attention.
Consequently, TUSLA notified Maurice McCabed
alleged against him. It never had been. But it was reported to ghidakeas fact. The local
superintendent spoke to Mr D in relation to the supposed rape allegation made by his daughter.
Mr D made a very angry phone call to Ms D. She denied ever claiming digital penetration, anal
and vaginal; this was the allegationso¥Mgainst Mr Z. Mr D informed the superintendent that

she had never made this allegation. Even still, the allegation of a rape offence was notified in those
repellent terms to Garda Headquarters and to
theassistant commissioner for the Northern Region. While that is astonishing enough, even more
so is the fact that it was never corrected up to the start of 2017; that is three years later. In contrast,
the Garda Siochana Ombudsman Commission acted comexttigating the claim of Ms D in

an efficient and prompt manner , deciding ir
complaint in 2006 was carried out properly and was unbiased.

The counselling service, Rian, sought to correct the error on heré¥tsral, mixing her

all egation up with Ms Yds complaint against
actual counsellor who made the mistake, by leaving in the allegation of digital penetration of
multiple orifices made by Ms Y whichultesl in two mutually inconsistent names appearing on

the Ms D referral, did her very best to stop a chain of error cascading through the TUSLA system.
Through no fault of her own, she failed. In 2015, the erroneous report had an afterlife within
TUSLA depite these efforts, as senior staff in social services later actioned it for notification by
way of letter to the alleged perpetrator, Maurice McCabe, who had never been accused by Ms D
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or anyone else of this r ape MoZd TUSILAcent himmaa me | y
letter accusing him of this, opened by his wife in January 2016. The apparent point of this letter
was to seek a meeting with Maurice McCabe in order to ascertain whether he posed a risk to
children. He was never a risk to childnetake records had previously been opened by social
services on four children of the McCabe family, as if they were at risk. Such intake records should
not be opened on adults, unless they are vulnerable adults. But intake records were opened on all
the McCabe children even though two were known at that time to be over 18 years of age. Social
services were not aware that another child had been born; hence they did not open a risk file on
that youngest child.

Il n or around New Y e aalegaionbDfaligital pdnetrationlobthe artuhra;md e x p
vagina of Ms Y, mistakenly ascribed to Maurice McCabe instead of Mr Z, arrived in the form of a
letter from social services to the McCabe household. Maurice McCabe had never even met Ms Y,
nor had he knowaf her or Mr Z. The letter was opened by Mrs McCabe. It was deeply shocking.

When a justifiably angry letter of protest was sent in response by solicitors for Maurice McCabe,
social services made no proper response and never wrote to the McCabentargilyupdow

the error was made. That situation continued all the way up to the start of this tribunal. It was only
then that the sequencing of the error was uncovered by the tribunal investigators. Local social
services in Cavan/Monaghan failed in they to report the error to administrative headquarters

in Dublin up until 24 January 2017. This was extraordinary because less significant issues continued
to be notified at regular monthly meetings between local and national management.

Had an admisgioas to what had happened then been made by TUSLA, this tribunal might not
have been necessary. TUSLA were slow to respond to the public request for cooperation by the
tribunal. Statements made were laconic to the point of being mysterious. The ttibusatka

further information and identify witnesses who might cast light on matters, who had not yet
revealed themselves. These then had to be called in evidence, as from them emerged important
evidence. This kind of holding back is bad enough fromateptitizen, never mind a public
body. I n June 2017, the error involving the
by the tribunal. This was later verified as having occurred by experts from Forensic Science
Northern Ireland carrying out axamination of the relevant Rian computers.

Public concern

It was justifiable for the people of Ireland to suspect at the time of the setting up of this tribunal
in early 2017 that the ostensible capacity to destroy members of An Garda Siochdnayexercise
Garda Headquarters extended even to using national social services for that end.

Public disquiet was added to by the protected disclosure made in September 2016 by
Superintendent David Taylor, the former garda press officer for the period 12 jolg2Bhy

2014; he left office officially on 10 June 2014. He quickly ensured that his supposedly confidential
disclosure was made as public as possible. He met press people. He interacted with concerned
public representatives. He claimed that he haddsed by Commissioner Martin Callinan to

use every opportunity possible to brief the media negatively about Maurice McCabe. He also
cl aimed that Deputy Commi ssioner N-ir2zn 0O06SI
strategy. The allegatiorb®spread, according to Superintendent David Taylor, was that Maurice
McCabe was a child sex abuser, had been investigated by fellow gardai and was thus motivated by
revenge against the gardai in making complaints about garda corruption, misconduct or
mapractice.
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Unfortunately, notwithstanding three interviews with tribunal investigators over the course of
three days of questioning, Superintendent David Taylor did not supply definite detail as to which
journalists he allegedly briefed and in what formhen. He claimed he had not read the
investigation file into the Ms D matter. In a letter, he nominated nine journalists. He later added
another two when confronted by tribunal investigators with two particular names that the tribunal
had found throughstown efforts. During hearings of the tribunal, he added another one. This
was on day 94, the second last day of evidence.

Maurice McCabe and others had claimed in good faith that Superintendent David Taylor had
explicitly told them that the nature ofriegative briefings at the behest of Commissioner Callinan
would be discovered by the interrogation of mobile phones and computer devices. The tribunal,
naturally, followed that up as a serious lead. There was nothing to be found on any
telecommunicationgcord. This claim caused the expenditure of hundreds of person hours by
Forensic Science Northern Ireland in the expert examination of multiple devices and electronic
accounts. Superintendent David Tayl odsetal so ¢
out to destroy him through trumped up charges, involving the manipulation of evidence, including
through her husband, which led to his arrest. He accepted during evidence to the tribunal that the
charges were validly investigated and that he hadtieahs®rious wrongs in leaking details of
investigations to the media at a time when he had been removed from his post as garda press
of ficer by Commissioner O6Sullivan. AlIl of t

When the | eaked uonpnission irepont evals di€cdsked grgRaidié Teilfis
Eireann on 9 May 2016, the RTE crime correspondent Paul Reynolds repeated that there had been
a finding of an untruth on the part of Maurice McCabe in the text of that report. That had been
saidintherepot , but the use of the word olied caus
to Paul Reynolds also caused disquiet despite it never having been used in any report.

Whil e the OO0HiIiggins Commi ssion was eaembehearin
2015, attempts were made in eexsgnination by counsel for the Garda Commissioner and other
senior of ficers to reference Maurice McCabe
corruption. There were a number of important exchanges bewwsesel cfor the Garda

Commi ssioner and Mr J uhis related tO theaftayngath ofshe Msv t h i
D investigation, and the request by Maurice McCabe to his superior officer to have the directions
of the Director of Public Prosecutions conveyed in full to himself and the D family. The questions
put by counsel obehalf of the Garda Commissioner were in an attempt to test the credibility of

the testimony of Maurice McCabe in his complaints against senior officers, which included
corruption. Maurice McCabe apologised to one of these senior officers at the Commission
hearings, and withdrew certain complaints. He also complained of gross inefficiency in the
Cavan/Monaghan Division and of misuse and improper termination of investigations as evidence
by the PULSE system.

The OO0OHiggins Commi ssion issues

As to what follvs, what matters is not the detail of any crime committed and incompetently
investigated by gardai, but the fact that the person calling the police to account, thus involving a
direct criticism of other serving police officers, was Maurice McCabe. araied@onsiderable
animosity towards him. On any reasonable view and in the light of the eventual findings of the

300 Hi ggi n ont@nscnpis dayjday 3, day 5, day 27, and day 29
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OdbHi ggins Commi ssion, in calling for proper
right but was courageously setting abounhgeiwe people of Ireland.

Animosity continued against him, however, from the time when he first made his revelations and
over several years. While many individual withesses have sworn to this tribunal that they had no
problem with him, or similar expressi, this background must nonetheless be always borne in
mind.

On 25 February 2007, a lady driving a late night bus for a living contacted the gardai concerning
public order and assault offences. The issues involved passengers not paying, insulting women
passengers with ofilthy talk and talking abo
assaulting another girl and creating general mayhem on the bus. Despite a garda investigation,
some weeks later this lady was contacted and told thatabegsentially no point in her going

to court. She was later offered a meal voucher in compensation, through the gardai, from one of
those identified as being involved. Then she was asked to calculate a loss of earnings by the garda
and was givenabmow envel ope containing G150 and a no
withaprepr epared statement withdrawing her comp
the driver of the bus was entitled, having undergone a harrowing experience, to httee the m

dealt with professionally and competently by the gardai, but that her legitimate expectations in that
regard were not mét.

On 13 April 2007, there was an assault at a hotel in Virginia, County Cavan. The person assaulted
possibly lost consciousnddsere was a failure to access video footage and to properly investigate
the incident, which would be correctly cl ass
found that the investigation of the incident was one characterised by delay, aesuéing in

the undermining of the prosecution éase.

On 30 April 2007, a lady taxi driver took a man to an isolated location near Virginia, County Cavan.
He then got out of the taxi and savagely assaulted the taxi driver, whose injuries inahgded bruis

to her left eye and puncture marks to her shoulder and, in addition, clumps of her hair had been
pulled out of her scalp. The perpetrator was later arrested but denied the assault. Following an
admission, the most minor charge of assault possibleffere@ and the defendant was released

on station bail on his own bond of G300. It
proffered on the directions of the Director of Public Prosecutions, but this was not so. Later, that
official directedtht mor e serious charges be proffered
Whil e on bail, the accused committed furthert
found that the investigation of the assault offence was characterised by delagfagftelctive
supervision. The victim was denied the right to be present when the matter was ultimately dealt
with in court. There was a lamentable failure to effectively communicate the correct information
to the assault victim. While the case wasabd#tly correctly dealt with in court, the closest relation

of the murder victim seeking information was left in the dark for an excessive period by the
gardaf?

On 5 August 2007, three men went into a restaurant in Bailieboro. One of the men emptied out
the contents of a vinegar bottle into a toilet and replaced it with their own urine. Ultimately, having
pleaded guilty, all three were ordered to pay compensation, which the owner of the restaurant

370 Hi ggins Commi ssion report m page 30
8O0 Hi ggins Commi ssion report om page 60
%06 Hi ggins Commission report f m page 81
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asked to be forwarded to the Garda Benevolent Trust Fehdn@estigation as was carried out
was extremely poor and, as Mr Justicée® O6Higg

On 2 September 2007, a teenage girl was walking home in the early hours of the morning in
Cootehill, County Cavan and a rgeabbed her, put his hand over her mouth and attempted to

pull her towards an isolated area. It is hard to infer that his motive was anything other than sexual
assault on this vulnerable girl. While the suspect was arrested, he was interviewed for only 22
mi nutes and released without <charge. No pr os
the victim was not well served by this inves
was not prepared for or conducted well, information reportey t he vi cti mdés f at
of the assailant was not properly passed on and the legal basis for the arrest and detention of the
suspect was doubtftil.

On 27 December 2007, a car driven by an individual who, together with others, hadedeen eject
from a hotel in Virginia, County Cavan, was driven at speed towards a crowd, hitting three people,
who fortunately received only minor injuries. There was confusion and uncertainty as to who had
been appointed to take charge of the investigation andothg officer was described in the
Garda PULSE system in that regard. Mr Justic
flawed due to delays which resulted in the appropriate charge being statute barred by the time a
garda had been directedneestigaté.

On 23 May 2007, a man was assaulted in a public house in Bailieboro, County Cavan, suffering
injuries to his head and face. Ultimately, for some reason, a garda officer persuaded the victim to
withdraw the complaint of assault and, agaistdtement of withdrawal was-prepared. Mr
Justice OO6Higgins found that the garda?2 had
his family in the gardai was not justffied.

On 11 September 2007, a complaint was made by a man thahdisksmn sexually abused by

a cleric. In July 2009, the priest pleaded guilty to one count of defilement of a child under the age
of 15 years, one count of defilement of a child under the age of 17 years and one count of
possession of child pornographyaomputer. The computer in question was apparently a parish
computer and the priestds bishop sought the
records, presumably. By then, despite the fact that it was officially a garda exhibit, it had
dsppeared. Mr Justice OO6HiIiggins found that nc
culprit was nonetheless convicted of serious offénces.

The person drawing the attention of the garda authorities to the flaws in these investigations was
Maurice McCabe. In one instance, that of the missing computer, he was subjected to a disciplinary
process, and a disciplinary process also appeared to be a possibility in relation to another of the
investigations examine™d by the OO6Higgins Con

In addition to this, Maurice McCabe complained of a failure to correctly use the PULSE computer
system by garddiHe complained of offences being detected but not prosecuted within the
statutory time limit or at all; of summonses or charges not issuitegafespiers admitting their

guilt; of incidents being mdescribed as criminal when they were not; of theéestsiption of
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individuals as suspects when there was no evidence to support that categorisation; of negative drug
searches being entered ondhstem as if positive; of the wrongful inflation of crime figures
through the manipulation of the system; of incorrect narrative entries; of incorrect updates; of
corruptly updating the system in order to cover up wrongdoing; and of a failure to intigpende
investigate his complaints. Mr Justice OOHI ¢
regarded them as having been borne out, at least in part. He found a clear pattern of members of
the public being stopped for having no insurance or sberedeficit in the documentation in

relation to tax or license to drive but, despite an admission, there was a failure to prosecute in
many instances. A common example occurred over the narrative update field, stating that the
driver did not have insuraitax on the day they were stopped and that such documents had been
produced at a later date. In almost all of the motoring offences where there had been an update to
suggest the documents had been produced, there was no corresponding entry in the relevant
database.

Mr Justice OOHiggins was able to detect a cl
whereby in minor matters involving the possession of very small amounts of controlled drugs or
where no drugs were found, the incidents amered as a detection; and even on a negative
search, the owner of the premises was referred to as a suspected offender. As to public order
incident s, Mr Justice OO0OHIiggins found a patt
prosecution being arked as detected and describing members of the public as suspected
offenders. Narrative updates purported to explain the failure to prosecute as the person concerned
was cautioned. Mr Justice OOHiIigginsgth@tund t |
there were genuine issues of concern as to other investigations evidenced in the use of the PULSE
systent!

Il n referencing the OO0HIiggins Commission fin
intended. Findings of fact are, in contrast, matteedrasis of testimony and relevant documents
and have been uninfluenced by any such background or updated material.

Chronology and correspondence of issues

While the detailed chronology drawn from documents, but not influencing this report, in
Appendixl will assist in the examination of what follows, the foregoing narrative serves to show
the coincidence of events with the central facts that are at issue in this inquiry. It is worth noting
that on 20 March 2008, Maurice McCabe vacated his positigeastse charge of Bailieboro.

On 28 April 2008, he made a complaint of bullying against a senior officer, and on 13 May 2008,
Chief Superintendent Terry McGinn was appointed to investigate this complaint. In due course,
on 6 November 2008, Assistant Cassioner Derek Byrne was appointed to oversee the
completion of Chief Superintendent Mc Gi nnds
OdbHi ggins Commi ssi on. On 23 March 2009, Ma u
Justice, Equality and Law Ref@bout remarks publicly made in the newspaper by a senior garda

t hat any compl aints about the garda2 in Bai
rubbishdé. On 25 August 2009, Maurice McCabe
to Garda Headquarters.

Shortly afterwards, a photograph of a rodent appeared on social media, purporting to be an image
of Maurice McCabe. Apparently, this could have been some kind of caricature mascot from a

4706 Hi ggins Commi ssion report page 281
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public housé& Even still, it had to be hurtfulhere was no prosecution because no offender
could be detected.

On 11 October 2010, the limited findings of the Byrne/McGinn investigation were released to
Maurice McCabe. Following a complaint by him, Deputy Commissioner Rice was appointed to
review thee findings, but that was only a desk exercise. Of the 42 complaints made by Maurice
McCabe, the earlier analysis had upheld only eleven. The desk exercise upheld the Byrne/McGinn
report on 8 March 2011, finding no fault with that investigation. Mau@abdlbad also
complained of issues evidenced on PULSE and a meeting was planned for 25 March 2011 with
senior officers, but Maurice McCabe did not attend. On 6 April 2011, the wife of Maurice McCabe
wrote to the Minister for Justice and Equality aboetsissiCavan and about how he was being
treated. On 9 June 2011, there was a report |
Commission later dealt with some of the issues but not with the fixed charge penalty notices. This
issue, meanwhilgrtinued to grow in importance.

On 12 January 2012, Maurice McCabe made a confidential communication accusing
Commissioner Callinan of corruption because a particular officer from his division, whom he
considered less than excellent, had been put ormatipres list. On 10 February 2012,
disciplinary proceedings were commenced against Maurice McCabe in relation to the
disappearance of a computer in the defilement and child pornography prosecution brought against
a priest. On 4 September 2012, Maurice Mc®@eote to the Minister for Justice and Equality
seeking a statutory inquiry under the garda
access to the PULSE system was restricted.

On 15 May 2013, an assistant commissioner reported that theie evedence of crime, of
corruption, of deception or of falsification on the PULSE system. On 6 August 2013, disciplinary
proceedings against Maurice McCabe in relation to the custody of the missing computer were
terminated. Prior to Christmas 2013,Consnms i oner Cal l i nan appeared
program, the successor to 6Garda Patrel d andc
Hayes beforehand, he was supposed to have made denigratory remarks about Maurice McCabe.
On 23 January024, Commissioner Callinan appeared on television before the Public Accounts
Commi ttee and it was there that the o0disglt
conversation with Commissioner Callinan claim that he said much worse things about Maurice
McCale to them during conversation.

On 24 January 2014, Commissioner Callinan me
Hotel at Newlands Cross in Dublin. There further remarks about Maurice McCabe were supposed
to have been made. On 24 March 2014 ,n@ssioner Callinan resigned. In February 2014, a
dossier of information was given by Maurice McCabe to the leader of the opposition and on 19
February 2014, the dossier was forwarded to the Taoiseach Enda Kenny. On 6 May 2014, Sean
Guerin SC, having beeppainted in that regard on 27 February 2014, recommended the
establishment of a commission of investigation.

By 3 Febrwuary 2015, the OO6Higgins Commissio
work. On 29 December 2015, a letter sent by social serWtaasrice McCabe accused him of
digital penetration offences of the vagina a
that letter was opened in his household by his wife.

48 Some may feel justified in bitter revenge, as Horace states in Odes lll: Poena, claudo pede, non saepe schelestum
antecedentum deseruit, but this kind of thing isgyvro
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The Maurice McCabe issues

It seems reasonable that the correct way to approach these matters is to deal with the original
complaint of Ms D in December 2006; then to consider the investigation; to then assess the
conclusion to that investigation in terms of the garda work intca®@D7#om the point of view

of counselling and social services, to then consider the revival of the complaint in 2013; to then
detail the mistake that was made; consequently, to outline the garda response to it; to then outline
the response of the H3Bd TUSLA on being told that it was a mistake; and, finally, to reach a
conclusion as to what happened.

This part of the narrative is expressly directed to the issue as to how a false allegation came to be
made and sent to the garda authorities in 28B&an whether this was knowingly used by senior
members of the force to discredit Maurice McCabe; paragraph (d) of the terms of reference refers.
Later sections or reports will deal with the
final sectin will centre around the allegations of Superintendent David Taylor.

The complaint of Ms D in 2006

It is not appropriate to give the date of birth of Ms D. It suffices to record that as of 2006 she was

a young teenager who was experiencing a veryrtududkescence. As of the time of making a
complaint against Maurice McCabe in 2006, she had been in counselling. Her father was a serving
garda and her mother was a homemaker. Her father, Mr D, is so referred so as not to disclose any
identifying detaiiscluding his rank. He had served with Maurice McCabe in the same station. As
both men had families and were serving the same area, quite naturally they became friendly. The
friendship did not last. That happens. No blame is ascribed as to that.

During the same year as Ms D made a complaint about Maurice McCabe, an incident had occurred.
This was an event which I nspector Noel Cunr
complaint, felt it appropriate to record in the file of papers sent to the Dake€uablic
Prosecutions in 2007 when the investigation was cottple®&January 2006, a young man with
emotional difficulties had fatally stabbed his father. The deceased man was buried on 11 January
of that yeat? Because the deceased wadiwed the funeral had a huge attendance and included

Mr D and other gardai serving in Bailieboro. It was clearly a very sad event with much emotional
overl ay. Afterwards, t hese gat'Hnérély separatély, t o a
while this was hapning, a young man in the locality killed himself. Word then came of this. These
garda?2 travelled to the scene O0an°Thegardabr r i v a
referred to were Mr D and two others. The sergeant in charge of the sbermuicide was
Maurice McCabe and an oOembarrassing situati
from the sceneo. Maurice McCabe then reporte

To mark this serious departure from correct garda conduct, Mr D together with anaher gard
were reverted by the divisional officer to regular uniform duties from their previously designated
detective work

On 4 December 2006, Mr D made contact with Detective Sergeant James Fraher of Cavan garda
station and outlined an allegation which highdeuwas making against Maurice McCabe. A

49 Tribunal documents pagesith

50The principal evidence here is that of Superintendent Noel Cunningham, day 12 from page 21
51Tribunal documents page 15

52 Tribunal documents page 15

53 Tribunal documents page 16
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statement was taken on 5 December 2006 from Ms D at her home by Sergeant Denise Flynn and
Detective Sergeant Fraher. That statement outlined the past friendship of her parents with the
McCabes and looked back moadleged event which she said she had recently remembered from

the time when she was six years of age. She placed the scene of what happened as being in the
McCabe family home in the context of the two families havingogegber. This was in what

wasa very normal and ordinagiged family home. A dog was mentioned. The statement describes
seeing a Christmas tree and claims that ther
o0and hi s*Shewlaimeg that hesmother and father wémne kitchen with Mrs McCabe

while this alleged game was going on. It is appropriate to quote the statement:

| went and hid in the sitting room. What | can remember of this room was that there was

a couch. It was a long seated chair. | have drawn a giodrat | remember of the

room. | was the only one there. | remember hearing him coming for fear he would find

me. This fear was from the game, nothing else. The next thing | remember | am bent over
the arm of the couch, my feet on the ground and mydaece dremember his, Maurice
McCabeds arms around my waist tickIling me
can remember him pressing against me. | could not get up the pressure was too strong. He
was pressing himself &rgemben Bowv lomgeit. lastddlulmp i n g
remember somebody running down the hal/l
remember anything else about it. | knew Maurice McCabe before that as he was often in
my house with daddy. | remember when we went backkitctiten he was talking at the

table. Maurice was asking what | was going to get for Christmas. He, Maurice said | should
get a puppy for Christmas as | was a good girl. | did get a puppy, not at Christmas though.

| can remember also a puppy at their hBuse

This statement goes on to outline what Ms D says as to why she finally came to make the allegation
only several years later. She claimed that she had heard about sexual activity in primary school but
she said that she only realised at the very enthafypschool that what had allegedly happened

was wron@ That would have been a few years prior to the first report to gardai.

As he knew both men, Maurice McCabe and Mr D, Inspector Noel Cunningham was perturbed
at being tasked by his divisional officgnjef Superintendent Colm Rooney, with this
investigation. He raised the matter with the divisional clerk, but the direction stood. In passing, it
might be noted that the choice by the divisional officer of the investigating officer was not
motivated in @y way by any emotional drive towards any of the parties. The intention was to
choose personnel who would pursue a competent investigation.

That is exactly what happened. Inspector Noel Cunningham was noted as a highly skilled
investigator. The result$ lois investigation support thagputation. His report to theate

solicitor, for onward transmission to the Director of Public Prosecutions, evidences a most
thorough and intelligent investigation.

Almost eight years later, Ms D complained to the G&wdaana Ombudsman Commission that
the investigation was biased. This added to a sense of ongoing strain on that officer.

That is wrong. There is not the slightest doubt that all of the gardai involved pursued the task with
diligence, competence, objettiand famindedness. The entire investigation file has been read

54Tribunal documents page 36
55 Tribunaldocuments page -3¢
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by the tribunaf It is a textbook example of exacting and determined police work. During the
course of evidence, some criticism was offered by Ms D that Detective Sergeant Fraher had not
immediately put the complaint which she had made on the garda PULSE system as a reported
crime. Prior to the tribunal hearings, she had made that complaint to the Garda Siochana
Ombudsman Commission. Putting details of the complaint on the garda PtébSBEgsurse,

would have named Maurice McCabe as a suspected criminal to every garda in the country. In
deciding whether to put a matter on the PULSE system, the overriding consideration was to
protect a vulnerable police officer from unwarranted gds&pdecision taken by Detective
Sergeant Fraher cannot be faulted.

On 6 December 2006, a notification of suspected child abuse was completed and sent by Cavan
gardai to the childcare manager at community care in Mofiagisaiien was part of the Héalt

Service ExecutiV€The document is date stamped as having been received on 2 January 2007 by
the Health Service Executi ve. Orl a Curran,
clinical psychologist of the Child Sexual Abuse Team, wereldssiygmease by Rhona Murphy,

the social worker in charge. Mr and Mrs D, on behalf of their daughter, signed a written consent
form for the Health Service Executive to obt
2007 The consultant paediatritian Cavan General Hospital was written to by the Health
Service Executive to obtain o0an up to date
concernsoé th%At he might have.

The background to the complaint and the possible attendant circumstes tmsked into with
the utmost thoroughness by the garda?z. By 1¢
social work file and had been granted permission to take extracts from releva?t reports.

Inspector Cunningham then telephoned Rhona Murpthedflealth Service Executive. She

made a note of their conversation, which puts him as saying that he was approaching the matter
owith an open mind afHeis mtednas having asked hey opjniongd g me
firstly, as to whether anything hagpened and, secondly, as to the behaviour of Ms D. She also
wrote down that he was having difficulties
times it appears that M & AnDssue bas arisep asntowhetler d i f
Inspector Cunningham sent on the statement of Ms D to the Health Service Executive. There is
no reason to doubt the records, which indicate that he did so on 24 Jan§amid00s the

right thing to do in this context.

On 22 December 2006, Sergeant Amel and Inspector Cunningham met Maurice McCabe in
Carrickmacross for the purpose of a formal interview under caution. The meeting was in a hotel.
He was not arrested or detained under the Criminal Justice Act 1984 for the purpose of interview.
Again, wile some criticism was tentatively offered for not arresting Maurice McCabe in the
complaints from the D family side to the Garda Siochana Ombudsman Commission, nothing
would have been gained thereby. The gardai are not to be criticised for their ipnozehe ap

58 Tribunal documents from page 4

59 Tribunal documents page 207

60 As of 1 January 2014, the function of the Health Service Executive dealing with children and the support of
families became the responsibility of a new body, essentially with the same relevant personnel, the Child and Family
Agency or TUSLA; see the Cliltd Family Agency Act 2013

61 Tribunal documents page 213

62 Tribunal documents page 231

63 Tribunal documents page 5

64 Tribunal documents page 189

65Tribunal documents page 189

66 Tribunal documents page 235
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where such an approach is consistent with a proper investigation. At a remove of eight years,
Maurice McCabe had no idea what was being alleged. During the course of the interview, Maurice
McCabe said: that he had no memory of the particulanGhrsst i me al | eged i n Ms
that the relationship with the D family had petered out probably before this was alleged to have
happened; that everyone plays hide and seek with their children; that they did have a dog at or
around that time; and thée allegation against him should be specifically put to him. There was
nothing to indicate that the questions put lacked insight or thoroughness but, more fundamentally,
there was nothing in the circumstances known to the gardai which would havéhesquaced

matter of duty to arrest Maurice McCabe and subject him to an interrogation in custody over
possibly 12 hours as the relevant statute provides. Any explicit or implied criticism in that regard
is rejected.

Maurice McCabe said in answer to lthgation:

Horri fic, horrific for me , Noel it di dno
against me arfd it didndt happen.

Inspector Cunningham completed his investigation and signed off on his report on 19 February
2007. In that report he @ds: the investigation; the allegation; the alleged game that was claimed
to lead to some clothed exterior contact between Ms D and Maurice McCabe; the relevant law; his
own disquiet at having been assigned the work; the personal relationship betwaed Mr D
Maurice McCabe; and the troubled adolescence of Ms D. He concluded that:

Taking all matters into consideration including the question of whether the event, if it
happened constituted a breach of the criminal law it is felt there is no grounahifwala cri
prosecutiori®

The investigation file went inothe garda authorities to thats solicitor for transmission on to
the Director of Public Prosecutions.

A similar opinion to that of Inspector Cunningham was expressed by the vercedpatien
solcitor. He commented in a letter to the Director of Public Prosecutions of 1 March 2007 that a

onumber of inconsistencies arise on the file
these circumstanceso. Hoatioreitsgif it unclemreadd eveh @ the i e w
alleged victims own account amounts to horse
oall egedly took place in a house full of chi

gave his opinionthaeh di d onot think an% case arises fo

There is nothing whatsoever to suggest that any of this was less than both honest and thorough.
These garda and legal opinions were expressed conscientiously in the discharge of professional
duties.

TheDPP&6s ruling on the D compl aint
On 5 April 2007, in a letter to théate solicitor, which is the proper channel, the relevant

professional officer of the Director of Public Prosecutions ruled that there should be no
prosecution. She wrote:

67 Tribunal documents page 50
68 Tribunal documenizage 16
69 Tribunal documents page 3
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| agree withgqu and the Guards, that the evidence does not warrant a prosecution. There
are no admissions. The incident as described by the injured party is vague. It appears that
it was only when she was eleven/twelve that she decided that whatever occurred was sexual
in nature. Even i f there wasndt a doubt o
does not constitute a sexual assault or indeed an assault. Further, the account given to her
cousin, [name redacted], differs in a number of respects toghdbdier parents and

the Guards.

There is no basis for a prosecutfon.

For any faiminded individual, this was, and now remains, the definitive ruling on the matter. But
the world is not universally populated bynf@émded people.

There was thereafteo basis upon which anyone could legitimately accuse Maurice McCabe of
having assaulted or sexually assaulted a young girl. Thereafter, there was no basis for accosting
Maurice McCabe with this allegation or seeking to demean him.

For a professiongbliceman or woman, the place to look would have been the garda file, should
any allegation revive as to this alleged incident. For those in the criminal justice system, that would
be the first place to look. It was practically the first document réadiilyunal. Should anyone

hear any gossip and be in a position to call for the file, it would ease their minds that there was no
basis to traduce the character of Maurice McCabe. Nor was there any hint from reading the file
that the investigation by Insper Noel Cunningham had been anything less than completely
thorough and professional.

While the rule of law dictates, and whilenfiaidedness commands, that people are to be
presumed innocent until they are found guilty, unfortunately this fundamssitakesto our
constitutional system can sometimes wrongly be treated as a mere shibboleth that can be thrown
around in legal argument, but ignored in practice. That was not the attitude of the investigating
gardai in Cavan. They were scrupulous iraff@ioach to this complaint.

The nature and effect of a sexual abuse allegation

In the realm of what is provable and what is to be more than doubted, professional and public
opinion has shifted over many decades since the 1980s as to the vevagitgiots of sexual

violence made by children. The watershed moment in that regard was the publication of the
brilliant consultation paper on child sexual abuse by the Law Reform CommissiohRior1989.
persons professionally concerned with this trgubhea, the uip-date research was helpfully

set out by the Law Reform Commission. The tenor of the report leant towards accepting the
general credibility of children. Furthermore, having removed the barriers to them giving evidence
in consequence of thaer report that was accepted in government as a basis for legislation,
experience of practitioners dealing with these distressing cases has been that there is a
preponderance of credibility in favour of those who make allegations that they algre sexu
abused in childhood. That, however, does not mean that allegations do not have to be examined
in context.

70Tribunal documents page 1

1Law Reform Commission Consultation Paper on Child Sexual Abuse
http://www.lawreform.ie/_fileuglad/consultation%20papers/cpChildSexAbuseapdffinal report of September
1990, Report on Child Sexual Athutse://www.lawreform.ie/_fileupload/Reports/rChildSexAbuse.pdf
72Criminal Evidence Act 1992, in particular sections 13 and 27
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Not absolutely every allegation is true. There have been false allegations and it is fair to recall that
one of the most notorious of these ane before the courts occurred in the context of a dispute

over land which led to bad blood between two fafiilesallegation was made and a person
pleaded guilty but years later the young lady in question withdrew the allegation. She disclosed that
it had been false and referenced the particular context of the dispute between the two families.
Every family law practitioner will also have come across cases where, on a bitter separation, one
parent will accuse the other of having sexually abused taeenchihe tribunal has no
jurisdiction to comment on the D allegation and expressly makes no finding and offers no opinion.

Regrettably, perhaps, a small minority of people take an ideological position that no allegation of
sexual violence is false. Tgosition is as bad as the opposite polarity of dismissive misogyny. If
someone makes an allegation that a man murdered a relation, the investigation will first of all look
for a body, or at least for a disappearance that is inexplicable on the leasislioftly course

of human life. If somebody makes an allegation of fraud, documents and bank accounts can be
scrutinised in order to substantiate a supporting pattern of deceit and gain. When an allegation is
made about what happened allegedly in a rothra course of a fleeting encounter some ten or

more years before, if the complaint is one of inappropriate sexual touching, experience has shown
that detective work will yield nothing or close to nothing. Sometimes an admission may be made
in garda custly by an accused person but that cannot be expected where an allegation is
groundless. Just as memories of abuse can be suppressed, to later surface when a context occurs
a different thing to so called recovered memory, people who repeat allegayieais @aer come

to believe in their truth. Again, we are dealing with human nature.

Another factor should be born in mind. Experience over decades has demonstrated that a single
allegation of child abuse is rare. Like troubles, these allegations afusters) or even
battaliong? The perversion is such that a single incident does not satisfy the perpetrator.

Why are false allegations of sexual violence made, as in some rare cases they are, especially as tt
makes convictions on those which are truawsth more difficult? Why is the presumption of
innocence not applied in ordinary conversation? Why do people gossip? And why do many come
to the conclusion that there is no smoke without fire? Human nature has regrettable facets.

Conclusion on the D investigation

The evidence before the tribunal demonstrates that the cristinalgystem, the gardai, thes

solicitor and the Director of Public Prosecutions dealt fairly and appropriately with the complaint
of Ms D. The complaint was a nightmare mepee for Maurice McCabe. The matter was
thoroughly investigated by the gardai. No bias in favour of or against either Ms D or Maurice
McCabe was present in anyone dealing with the matter.

The opinion of the professional officer of the Director of PRbtisecutions was arrived at after
a proper Garda file had been sent to her and appropriateipnadesginion proffered by the
gate solicitor. The decision of the Director of Public Prosecutions was faultless.

The shame is that this entire mattendicend there.

73That case was referred to in newspapé@iseaBeople (DPP) ydd¢ the Irish Times on 9, 12, 14 and 16 August
1997. There was also a disturbing rape allegation that was later adnstedoas ttad time when Irish soldiers

wereonpeadeeepi ng duties in the divided island of Cyprus;
rape caseé6, I|Irish Times, 16 August 1997
4Shakespeareia ml et , act 4 scene &Gmée Whetn siomgloevss gioene,, biteyi
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The aftermath of the 2006 complaint

The complaint generated a criminal investigation. The drawing to a close of the complaint, through
the ruling of the Director of Public Prosecutions, left the D family dissatisfied. From the point of
viewof Maurice McCabe, he had been put in the position of being accused of foul conduct. Even
though matters were rightly kept by the investigating gardai within a tight circle of knowledge, it
was inevitable that stories about him would spread. Mr D tebikisediew. He was certain that

once Ms D had made a complaint against Maurice McCabe, details of the complaint ought to have
been recorded on the PULSE system. This would have had her name and his name and the nature
of the allegation. He did not undensl, apparently, why Detective Sergeant Fraher had taken the
decision not to upload the complaint. The tribunal has already expressed the view that Detective

Sergeant Fraher acted correctly. This was Mr
! checked, Ms. D aske&l me to check and | checked, and the matter, to my
knowl/ edge, to this day, 71tbés stil ] not on
guards, youdbre obliged to record it on PU
It on PULSE. ¢€é ilsdifdairéts amealtliyma ealt hat |
the time | found out, things had moved o1

incident normally like that would be recorded on PULSE:

The PULSE system is, of course, confidential to gardai. It desd¢ssittiie data and is controlled

by legislation. It is difficult to know how a view can be taken, notwithstanding the direction of the
Director of Public Prosecutions, that the details of an allegation which was ruled upon as not
constituting a crime, ougto today be recorded on the Garda PULSE system, supposing the
credibility issues were overcome and it was supposed to be true. The evidence of Mr D made no
sense at all.

According to an official report by Maurice McCabe dated 25 February 2008, Bailiesono

District Court on 15 October 2007 when Mrs D accosted him. Two days later, according to his
report, Mrs D dropped off Ms D at Bailieboro garda station but he was not there, because he was
on traffic or foot patrol, but when he was spotted fieim tar, Ms D got out and spoke to him

in the streef® He did not wish for any action to be taken on this. This section of the report reads
as follows:

On the 1% October 2007 | was then verbally attached in Bailieboro District Court by Mrs

D and on thel 7" October 2007 Mrs D dropped off her daughter at Bailieboro Garda
Station and realising | was not there she drove her around Bailieboro town until she
observed me, | et her out, and Ms D attack

| am a very dedicated member of An Garda Siochdiea@nOfficer | have worked with

can vouch for this. | am married with five children and this scurrilous allegation has ruined
my | ife forever. I am a completely change
urge you, if you can, to asked the@aor of Public Prosecutions to allow the Full D.P.P
Directions to be conveyed to me and the other party, in particular Mrs D, in this particular
case due to the fact that all parties work in close proximity and | would really appreciate it.
That is all Bm asking.

75 Transcript day 10 from page 105
76 Tribunal documents page 3245 and transcript day 12 page 117
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| have no desire to have Ms D prosecuted for her attack on me. All | seek is fairness and
the decision of the outcome of the investigation to prevent further attackS on me.

However, Maurice McCabe in his evidence to the tribunaldjifeesat version of eventdn
relation to 15 October 2007, Maurice McCabe said the following:

Question: Would you just describe very briefly what happened on that day [at
Bailieboro courthouse] ? ¢é

Answer: So we seen [Mrs D] in court and she looked owarme and walked over to

me, and Inspector Cunningham seen her and he had investigated the case and he
advised us, so he said | eave the court an
or three minutes.

Question: And was anything said by her to you?
Answer: No, there was nothing said.

Question: Was there any incident of any note?
Answer.: No there wasnodt.

Question: So it was her mere presence there, is it, that you felt in some way
threatened by ?

Answer: Intimidated.””
Maurice McCabe also gave evidencsation to the incident of 17 October 2007:

Question: é And then two days [foll owing
Court] there was an incident in Bailieboro Garda Station, is that right?

Answer: Yes, t hat 6s corr aotwné aladl I/, sle ema «
car pull ed up and Ms. D hopped out of t he
a confrontation, so | walked to the station, | went inside. | learned then, earlier she

had been in the station in Bailieboro.

Question: Was there ay sensed because we have heard some evidence in relation
to this - that you had been chased into the station by Ms. D?

Answer : No -~ [/ woul dnot
Question.: Mrs. D?

Answer: | wouldn't use the word chase, no. | wouldn't use it. | was almost at the
station.

Question: Well, did she follow you to the station?

Answer: She did follow me to the station, yeah.

77Tribunal documents from page 3245
8 Transcript day 59 from page 16
9 Transcript day 59 page 18
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Question: Yes. And did you have to lock yourself behind a door?
Answer: No, | hadn't. | walked into the station.

Question: And how did you feel about this athe time?

Answer: | felt it was awful, do you know? I couldn't understand .

In that letter of 25 February 2008, Maurice McCabe, having been the subject of an allegation which
had been definitively ruled on by the Director of Public Prosecutionsihadkea letter
containing the directions should be circulated to him and the D family. The entire matter had
soured relations between Maurice McCabe and Inspector Noel Cunningham. That situation was
not of the making of either of them. It certainly didh&dp policing in the Cavan/Monaghan

area.

There was a delay in passing on the ruling of the Director of Public Prosecutions to Maurice
McCabe because Inspector Cunningham was in Bailieboro and not Monaghan, where the
directions had been sent. At thatetj the protocol was to inform the complatiriast. In the
meantime, thetae solicitor had already telephoned Maurice McCabe and relayed the ruling. It
seems that he read out the letter and this seems to the tribunal to have been the right thing to do.
This must have come as a relief; but there remained the rumours and whether anything could be
done in relation to those. There was some difficulty arranging a meeting between Inspector
Cunningham and Maurice McCabe in order for the directions to bd. rélagemeeting
eventually did happen on 8 May 2007. Superintendent Cunningham gave this evidence to the
tribunal:

/think ¢ when | met with Sergeant McCabe to
asked that | not meet him in the Garda station, which | agreed,ehasked that |

meet him in a local hotel in Bailieboro, which | agreed, and | went and met him.

On arrival é there was a Sseco-ryouknenw, geant
t hi s was a sensitive [nvestigation, / (
everylody to know about It, but there was a second sergeant present. And | asked

the question, why she was present, to which the first response was that she was a
member of the Association of Garda Sergeants and Inspectors and she was there to
represent Mauriceé But | candt answer what happen
result of t hi s | nv efsltdtheanvestiganan, | dcsit falrly, s a i d,
professionally, and that was the GSOCOs f
did change with SergeantM€a be, and | think Jtds best
his own é where he sai d that the [ nvesti
he trusted nobody, and that obvious/!ly I n
| am simply saying a change in the wayhie relationship, as you adverted to.

/
g
C

Inspector Cunningham then conveyed the direction of the Director of Public Prosecutions to
Maurice McCabe. By this stage, as outlined previously, Maurice ate@dpdnew it, but the
question then arose as to whatwas entitled to officially know. According to Superintendent
Cunningham:

Absol utely | didnét read It, because t hat
There was a document came to us, Instructions for Prosecutors, came from the
Directorés office € and It clearly outl! i1

80 Transcript day 59 page 18
81 Transcript day 12 from page 33
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to persons tfe instructions or the directions of the DPP, and that was that no
prosecution, and | think it was essentially that. It hadl things have changed since

t hen and thereés c¢clearly an appeal proc
instructions were very clearAnd | compl i ed with the [ nst
enti t/led to tell him what | was entit/ ed
manner, i n accordance with the guideline

prosecution, | believe it was duetolack f evi dence, | didndt ac
it. |t was a simple process é to inform h
Some issues arose on that evidence. A rulincg

of Public Prosecutions had made. The ruling was instead titah@ was disclosed and that

there were credibility issues. It is possible that in softening the news for the D family, Inspector
Cunningham had used those words and then repeated them to Maurice McCabe. Inspector
Cunninghanknew, by the time of meeting him, the ruling that no prosecution should be taken
had been made because there had been no offe
been besmirched, he wanted complete vindication. This the ruling represeoiad. iRwing

spread, it was natural for him also to want what amounted to as close as possible to a vindication
to be more available to the families on both sides. The probability on the evidence, however, is
that Inspector Cunningham assured Maurice Md@Gabhe had been completely cleared.

No one has suggested that Inspector Cunningham was not adhering scrupulously to instructions
in passing on only the most limited information to Ms D, through her parents, and to Maurice
McCabe. Whatever the restiltydould have been understandably annoying to Maurice McCabe
because it would have appeared as a euphemism when he already knew that even if what he had
been accused of was true, no crime had been committed®blydued with a barrier between

himand the ul i ng, he knew that the direction wou
Commission, this matter was pursued by detailed evidence as to the attitude of Inspector
Cunningharft.

The tribunal, however, can adopt no attitude on this beyomdimgcibat the decision of the

g ate solicitor to outline the Director of
understandable and that the decision of Inspector Cunningham and other senior officers to adhere
to guidelines cannot be faulted.

The 2006complaint and social services

It was on 4 December 2006 that Mr D and Mrs D met Detective Sergeant Fraher about the
complaint of Ms D. Once she had given a statement, it was necessary for the purposes of the
criminal investigation for Inspector Cunninghianget access to the records as to whatever
counselling and interactions she had already had with sociafsertiwdsegard, contact was

made with social worker Rhona Murphy. She had already been assigned to Ms D in respect of
otherissuesforwhic she was receiving counselling. For
allegation against Maurice McCabe was sent from the Cavan/Monaghan Garda Division to the
childcare manager of community care in Monaghan by Superintendent Fergus Healy on 6
Decenber 2006; the document being marked as having been received on 2 Jaffulary 2007.
terms of detail, the form simply states that

82 Transcript day 12 from page 110

83 Transcript day 13 from page 38

8400 Hi ggins Commission transcript day 3
85Tribunal documents page 189

86 Tribunal documents page 207
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i nappropriate act by mal e f aime SergeartFraherrwds wh e
named as the garda dealing with the matter and his telephone number was given.

While the guidelines have changed a number of times over the intervening decade, no one disputes
that the referral by the garda authorities to thelH&arvice Executive was required back in 2006.

The problem is that the Health Service Executive did not, then and there, do what they should
have done. Basically, they should have conducted an assessment of the credibility of the Ms D
allegation. Insteatihey offered Ms D therapy on the assumption that everything that she had said
about Maurice McCabe was fact. Nor did the Health Service Executive contact Maurice McCabe
to put the allegation to him.

Rhona Murphy had already known of the allegation froD® klssof 8 December 2006. On 12
December 2006, the matter was discussed by a large social work team. Two of the team had already
been assisting Ms D in respect of another, and entirely unrelated, matter. This was called a
Ostrategic chibhdgemenh & dhelaidniagrapd iy thenmeeting was
noted as: ORhona Murphy to refer Ms D to the
be copied to her; and the matter was to be r
Murphy metwith Mr and Mrs D at their home and discussed the details of the alleged case with
them. By that stage, all that Rhona Murphy knew was that the alleged perpetrator was a work
colleague of Mr D, the given name of his wife and that he had four chilstiémialbrs’® What
stands out from the note of this meeting 1is
of his familyd6é. There was a reason for this.

What should have happened: what did happen

Two matters should be noted. Firstly, a cliggiassessment in relation to the complaint of Ms

D was never carried out. Secondly, in terms of fair process, and in terms of assessing whether the
alleged perpetrator was a risk to other children, it was necessary to interview the alleged assailant,
Mauice McCabe. Neither of these was ever done. Had Maurice McCabe been then interviewed,
back in 2006/2007, the confusion and unpleasantness arising from the further, and later on in
time, mistakes made by the Health Service Executive from 2013 omaalfteecdome TUSLA,

would have been avoided.

A number of meetings were arranged by the Health Service Executive. On 4 January 2007, Orla
Curran, who was the acting senior social wor
psychologist, met with Mnd Mrs D in order to assess the need of Ms D for future treatment.
According to their reports, she was noted as appearing in good form and also noted as appearing
happier since she made her statement to the %arldader the heading of
oWorrieslhamixasd yip i s noted that Ms D06 s p ¢
conversation re allegationfs because they don
On 24 January 2007, Ms D attended an appoi ni
was a professional sessmmgjmd to assist W|th the issues which she had in consequence of what
had become, i n soci al s er v i €Ryshat stagg, ¢he Healthh e p 1
Service Executive had not yet had sight of the detailed statements made by Ms ldd the ga
According to the evidence of Superintendent Noel Cunningham, he believes that he sent on that

87 Tribunal documents page 182
88 Tribunal documents page 184
89 Tribunal documents from page 214
9 Tribunal documents page 220
91 Tribunal documents from page 233
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statement as of 24 January 20d@.does not recall giving the statement to Mrs D to bring to an
appointment with Ms D on that d&t@here is no reason doubt Superintendent Cunningham:
the statement was passed to social services.

Effective closure of the D case in 2007 by social services

There was a further meeting with Ms D on 21 February 2007. This was again a therapeutic session
atwhichshewaseff ed o0an i ntervefitThisshededimed.si on treatm

On 21 March 2007, her parents attended for f
They were advised that their daughter had been offered the therapeutic service but had refused
They were told, however, that while the professionals had concerns, Ms D could at any stage
reengage in the event of the emergence of future difficltiese was a letter sent to Rhona
Murphy from Orla Curran on 2 April 2007 outlining the contaetM&tD and her parents and

stating that Ms D had now been discharged from the $ervice.

After the Director of Public Prosecutions issued a direction on the Garda file on 5 April 2007,
Mrs D contacted the service othatthetewAgtobeho 200 7
prosecution. She asked for assistance as to how to inform her &aligbterwas a social

services meeting on that date to deal with the Ms D issue. What is noted under the heading
OActions Agreedd6 was the foll owing:

T Mary O6 demactiCatlyerine Sweeney, Principal Social Worker in Meath, to
ask her to nominate a member of her team to deal with Mr McCabe.

1 Social Worker to offer Mr McCabe a Risk Assessment and to inform he that the
HSE are aware of the allegations against him.

f Contact the Gardai re current address for Mr Mc€abe.
Shockingly, none of the above happened.

It should have. Some of this might be down to interpersonal relations. The social workers were in
something of a dilemma because at least some of thoseestthg had interacted with Maurice
McCabe in his role as investigating officer on a number of other cases oveftBeyeaasso

thought that he was the official garda liaison officer for child abuse cases; but that turned out to
have been an honessoonstruction. Thus the idea was to get an outside social work department

to get involved: the suggestion floated was Meath. Thereafter, according to Mary Tiernan, Mary
ObReilly had informed her that shehehsaldes di f f i
in the cas&’In the result, there was a decision made to close the case.

92 Tribunal documents page 235

%3 Transcript day 12 page 17

% Transcript day 8 from page 103

% Transcript day 8 page 104
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Despite the setfirected tasks being incomplete, on 10 October 2007, a decision was made to
close the case. This was noted oftesametat¥t t er f
In her evidence to the tribup@hona Murphy said:

/ had received a letter from my colleagues on the CSA team outlining that they had
discharged Ms. D from their service, and | had no further role with regard to Ms.

D, therefore, the ase was formally closed to the social work department in October
2007¢é | suppose, with respect, [ t06s not t
met with Ms. D as part of their assessment process and therapeutic intervention.

They felt that there was othing more they could offer Ms. D. She had stated herself

that everything had settled down, she had no further issues and she no longer
wanted the I ntervention of the CSA team.

could offer from a child protectionperspe t i ve, and her case was
On the case review forms there is one of three options. confirmed, unconfirmed or
I nconcl usi ve. The reason | é had noted Ms

aid not have any admission from an alleged perpeatior. Ms. D had not undergone

a credibility assessment with the child sexual abuse assessment team. The reason
being is they did not deem it fair to carry out a credibility assessment as they were
basing their interventions on the Garda statement that M£ had made to An
Garda Siochana earlier. Therefore, my outcome of my assessment was therefore
i nconcl®%sive. é

In evidence to the tribunal, it was claimed that the reason for not carrying out any assessment as
to the credibility of the allegation was tiastatement had been made by Ms D to gardai. Doing

a credibility assessment, as to appropriate affect and other social work criteria, was supposed to be
potentially detrimental to a young pet&dthmight be remembered, however, that there are other

rights involved, including that of presuming people innocent of allegations that are almost
impossible to deny in a credible and definitive way. In addition to that, it was then the procedure
that an alleged perpetrator should be written to. As the summayirahcates, this did not

happen then but occurred much later, in December 2015, that letter being opened in January 2016
to devastating effect. This occurred because of the failure to follow the established procedure in
2007. There is no excuse for.tBgidence to the contrary from the Health Service Executive is
disingenuous.

As noted above, by a letter dated 29 December 2015, Maurice McCabe was written to and accused
on the basis of the mup of allegations between that of Ms D and Ms Y; theraksiracbim
of a rape offence. The following exchange occurred between the tribunal and Rhona Murphy:

Question. All right. é you said that you
to send what is now called a Barr letter, apparently arising from aseain 1998

decided by Mr. Justice Barr in the High Court. | was wondering did | hear you

correctly. Because you were in fact writing as late as October 2007 to the team

leader to say, look, effectively the Barr procedure, which is meet the person, get the
persondés side of events € and see [ s that
have been around back then in 2006/2007.

101 Tribunal documents page 258
102Transcript day 1 from page 46
103Transcript day 1 from page 61
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Answer: Yes. We would have based our procedures on the Barr judgment around
that time with meeting with aadults, with whom an alleation had been made

against.

Question. So you would not seem to be cor
exist at that time?

Answer: Sorry, that must have been an err

We would have had procedure in placer dealing with adults at that time. Based
on the Barr judgment. é | think | actuall
O6Rei !l ly, highlighting that M. McCabe ha

While there were excuses offered during the hearing as to thmgafidealing with teenagers

and their credibility and accepting a garda complaints statement at face value, failing to follow this
standard procedure makes no sense. There is no sense in claiming, as was asserted in evidence
the Health Service Exematj that where a teenager makes an allegation to the police, social
services should always accept it as true. Nor can it reasonably be claimed, as was asserted befor:
the tribunal, that because making a statement to gardai is so difficult, that proeides so
verification in itself. That assertion is senseless. A false allegation can be made to the gardai and
the context of the allegation does not provide verification. While gardai have a great deal of
experience, the process of criminal investigation isforexification; to look for assisting
evidence, forensic evidence and corroborative statements. Gardai may have a shrewd idea, but
generally do not pursue ardepth interview for the purpose of assisting in discovering whether

a complaint made is juistble. Social workers do that. That should be done: and it should have
been done here. It was a standard procedure but it was simply ignored. In addition to that, if this
was believed to be true at the time, then what has been said about the likebipetdoof

where one child has been sexually abused would surely have been in the mind of the team dealing
with this matter at the Health Service Executive in Cavan/Monaghan. Thus there was a duty to
protect children by taking the matter forward. Thaignased.

There is a correct procedure. The tribunal can do no more than note that it was not followed on
this occasion. As is apparent, it led to unfortunate results in 2013 and thereafter, with people in
social services not knowing whether the gardaiftesdly dealt with the matter when it had
already been investigated, and a debate about meeting with Maurice McCabe for investigation
purposes because he had not been met in 2007. This resulted in the erroneous pursuit of writing
the unpleasant letter edced in the McCabe household in early 2016. That letter was justified by
social services, wrongly, as the pursuit of some kind of unfinished business. This would much
better have been sent at this time in 2007 since then it was at least proximagettofahd p
allegations with which Maurice McCabe had been faced in consequence of the statements of Ms
D of December 2006. Between them, the Health Service Executive and TUSLA managed to
elongate this unpleasantness over a full decade.

Linda Creamer, asrgee director of TUSLA, gave the definitive view as to what should have
happened. She said that, firstly, a credibility assessment of all complaints ought to be done by social
services. This principle applies to sexual abuse and all serious physieaslesbtisere could

only be a debate as to where neglect cases might fit in. Their policy had been developed over a
period of time and required a consistent approach. She said:

Well, the difficulty was at the time, and to acknowledge the frotine staff, given
t he demands I n the services certainly th
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consistent across the country as we have identified recently. But in relation to how

it should be done, the Barr judgment was there previously, the letter to the parso

of concern was there previous/ly, It shoul
Confirm doing a credibility assessment, I
that would be something that we would do all the time. And this procedure was to

support é

Well, if you get past the preliminary inquiry part. You know, you do a preliminary
inquiry and then youébél//l deci de at tthat po
[ You dondét move on [ f it I s determined t.
any credi bil ity In it. e

[ Thi s should have been done] [ n the firs
wor ki ng with teenagers, we need to meet v
t hem, and particul arly young t eeen atgheeryso rr el
going to secondary school, theyove a [ ot
their sexuality, so we would spend a lot of time getting to know them and then dig

deep into their allegation then, you know?®

Two very bad mistakes had alreaéy Imeade in this case as of 2007. What, however, did this
situation have to do with Garda Headquarters or any individual garda? Nothing in the evidence
suggests that these errors were in any way inspired by the gardai or were in any way concerned
with the grsonality or work in the public interest of Maurice McCabe. Furthermore, at that time,
there was nothing in what he was concerned about that impacted in any way on social workers or
on the Health Service Executive, or indeed on the public consciousngsstkie media.

What were the mistakes? Firstly, while certainly the social workers were under pressure and were
dealing with very serious matters, the policy of speaking to a complainant of sexual abuse with a
view to obtaining some idea as to the loitiédiof allegations was a lestgnding one which went

back way before 2006. A lot of hours were spent in meetings discussing the allegation of Ms D
but some of these could have been diverted to conducting a credibility assessment of her allegation.
Secadly, the relevant case law requiring that someone accused of sexual abuse of a child should
be given an opportunity to state his or her side of the case goes backtad88this would

not take long. It only requires a fewéace interview. Admétly, this can be difficult to arrange

if someone is peripatetic or has a substance abuse problem. In this instance, that was not the case.
Anyone could have met Maurice McCabe at a da

The years between 2006 and 2014

From the point of \&w of social services, anything to do with the complaint of Ms D had been,

in effect, signed off as requiring no further action from Novembe2D0ing that year and

in subsequent years, Maurice McCabe became disturbed as to the level of ineffiaiehoy a
application by gardai within the district in which he served. The particular issues have been
summari sed above in the context of the OO0OHI g
investigations into offences which occurred betweendrgland December 2007. His official
complaints started in January 2008 with a meeting with Superintendent Michael Clancy to discuss
issues as to poor investigations, files not being completed, lack of supervision, PULSE records
failing to be created fanaidents, calls not being attended to, gardai reading newspapers and
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watching television rather than attending to the public office, and inadequate investigation of
reported incident& This references the majority, but not all, of the issues later reahside
201516 by the OOHiggins Commi ssi on.

Maurice McCabe was asked to make O0a business
of the ruling of the Director of Public Prosecutions of 5 April 2007 to the D family and to him.

On 25 February 2@, Maurice McCabe complained to Superintendent Clancy about the
encounters he had had with the D family, Ms D and Mrs D, private matters where there were
refreshments at a summer barbeque, and of the difficulty of workimgssetewith Mr D as a
gardaOther matters were also mentioned but were not discussed in evidence before the tribunal.
In that letter, he said:

This allegation has ruined my |ife foreve
trust anyone anymo'&,

Superintendent Clanayned to Superintendent Noel Cunningham as his trusted investigator and
again asked him to look into this. Superintendent Cunningham, regrettably, did not know of the
earlier meeting or of the requirement on Maurice McCabe to make out a case fotheleasing
ruling of the Director of Public Prosecution
caseo. I n a meeting on 25 August 2008 with
Yvonne Martin, Maurice McCabe discussed the D family issues arllagttitedomplaints to
Superintendent Clancy concerning the D family had been made in order to make out a case for
circulating the letter of the Director of Public Prosecutions to himself and the D family. He said
this because it had been said to him.i@pout of the blue, this must have seemed more than
strange.

Maurice McCabe vacated his position as sergeant in charge of Bailieboro in March 2008. He made
a complaint against Superintendent Michael Clancy, essentially of inaction on his complaints, the
following month and this resulted in the appointment of an investigation team under Chief
Superintendent Terry McGinn. This resulted in the Byrne/McGinn report. There followed
interactions with the Minister for Justice and Equality in March 2009 and antomhpl
victimisation to Garda Headquarters in August 2009. The Byrne/McGinn inquiry reported in
October 2010 and a review of this followed, reporting in March 2011. Further interactions have
already been summarised. This account is only for the punpaseadiig context.

An important escalation occurred in January 2012 when Maurice McCabe accused Commissioner
Martin Callinan of oOcorruptiond in consequert
put on a promotions list. The idea was, it may be supposed, that Coem@isslioan had caused
Superintendent Clancy to get on the promotions list. While no further summary is necessary, this
series of issues raised by him did not go down at all well among many gardai, either locally or
nationally.

While many before thiskitinal have sworn that they had no problem with Maurice McCabe, there
were certainly others who very definitely di
compl aints about garda inefficiency awetre cer
necessarily positive. People naturally had opinions. No one is to be blamed for having an opinion.
That is not the point. It is what is done that matters. In this context, even gossip can be harmful.
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Some gardai were in favour of standing upgbrat@ndards. Others felt that it was merely trouble
that had been caused.

Two pieces of evidence are illustrative. During the course of the hearing, Michael McDowell SC
on behalf of Maurice McCabe, had this exchange with Mr D:

Question: Well, in the couse of that interview [by the journalist Paul Williams with

Ms D on 8 March 2014] she seems o have s.
were tearing the Garda family in Bailieboro/Cavan apart and that he had caused
decent peopl ebs Isthat spreethgg thabshebheardrfrom youd d .

Answer: She may have heard me saying that there was young fellas in trouble on

foot of all these allegations, but, no, careers being ruined would have been a bit
strong. Now, | di dndtl Gaayi mahgéi magbeMlishia L5 ss a i
heard me say something |7 ke that, but, [/
the interview. [As to talk about Sergean
secondary schools I n suspi cihearshat Gtamr ¢c u mst
me.llO

Mr D was also asked about a rumour which had been repeated by Ms D that Maurice McCabe had
been involved in another incident. This was also discussed within the family:

Yeah, | told her | had heard a rumour. It was actualfy | think it was working at a

football match in Clones and it was a guard, who has retired since, had said to me

that he had heard a whisper that some other girl had made an allegation against

Mc Ca b e. Now, he never sai d any moras. [ di
a whi sper, he di dnét know where he heard
passed any more remarks on that

Another bizarre rumour which surfaced in a later statement of Ms D to the Garda Siochana
Ombudsman Commission was of Maurice McCabeé loitgr i n t he vi c*Mrity of
D denied, however, that this was discussed in the D home.

Here, a prior comment requires expansion. Experience over decades within the criminal justice
system has demonstrated that the crime of sexual abuidrerf ¢h only very rarely isolated.

When there is one victim, there are usually several others. When one victim has the courage to
come forward, others may follow him or her. The talk in the D household unfairly and unjustifiably
presumed that pattern. Mae has ever come forward to claim anything against Maurice McCabe:
only Ms D. Once gossip starts, however, people will talk. Like feathers blown on the wind, they
can never be recovered. The currency of gossip, however, can do terrible harm. ut thaloubtf

if the ruling by the Director of Public Prosecutions of 5 April 2007 had been handed to the D
family, or read in its entiygb Mr and Mrs D by the locéhte solicitor, this would have changed

the later course of events.

During a later complaitd the Garda Siochana Ombudsman Commission made on 29 April 2014,
Ms D said that the source of that allegation of ogling schoolgirls was her father, quoting a report
from Detective Sup®tnntendenDefebhni O®RSubkyi
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the tribunal that he was oOabsolutely flabber
it nor have any knowledge about it on a pe
about Maurice McCabe aserinnecdr etchialkl ei:s onaost ftarru
|l nspector Patrick O6Connell was, during thes

Cavan/Monaghan Division. He was asked about morale within the division and gave refreshingly
direct evidence:

Yes, the mood wold have beeri and f | can go back even
and 68 i n particul ar, the /I ssues that Se
had knowledge of those because of my direct involvement as a training sergeant,

so | would have been familiar withthe issues that he was raising. That certainly

there wasi it was hugely divisive in Bailieboro then at that time. Complaints

started to be made. A blamg@ame essentially emanated between local
management and Sergeant McCabe, in my view, and in April/Mayd24 the mood

was that it had escalated, and it certainly was a case that, you know, nobody knew

where this was going to end, and there was probably a reluctance to get involved,
certainly, you know, to approach Sergeant McCabe about anything, | would be of

the view é | guess Sergeant McCabe felt h
those avenues because he hadhere was avenues that had been tried at local level

and had failed é Like, there s no doubt,
cast onthe organisation, and there is a lot of very good work still going on behind

the scenesé I n terms of Maurice bringing
listen, the man feels that he needs to bringthat he needs to bring it to that route,

then obviously he feels that he is being forced into that route. | mean, there is a
certalin amount € of i[nformation relating
peopl e who woul dndét have been happy. And
divisiveness in Bailleboro, | could sense that when | used to go [there] as a training

sergeant, t hat there was a divide there,
happy that this was casting so much negativity on the organisation. That would be
a given**

Ms D returns tocounselling in 2013

It would be wrong to ascribe in any way the series of mistakes which occurred within the Health
Service Executive, and later TUSLA, between 2013 and 2016 to Ms D or to her family. Ms D had
benefited, as have many, from tbeunselling service in the past. She felt the need to return in
July 2013 in consequence of the stresses of life. At Rian in Cavan, there was a backlog on
appointments. By this stage she had grown up and had gone to college in another part of the
country Eventually, she was offered some counselling sessions there.

On 24 July 2013, Ms D was initially assessed in Cavan by Laura Brophy, a counsellor who worked
for Rian, an organisation under the remit of the Health Service Executive. On 7 August 2013,
there vas a second appointment.

As between Laura Brophy and Ms D, an issue has arisen as to whether a warning was passed
relating to the limits of confidentiality between them. The tribunal is satisfied that Laura Brophy
told Ms D that if she were to discloseaaed person as someone who she complained had
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sexually assaulted her, then a report would have to be made to social services who could then pass
the matter on to the gardai.

Further, the relevant form signed by Ms D as of that first session statebkthat e o0 a c | i
di scloses identifiable information about cul
Service 0is required to pass on any detail
S e r v ®MeB thus unambiguously understood thatil at er menti oni ng Ma
name in this context, there would be consegq
necessary redactions, read as follows:

The abuse occurred on a single occasion at the home where the alleged perpetrator was
living at this time. Ms D was approximately six or seven years old at the time of the alleged

incident. The alleged is a former <coll eag
visiting his family. Ms D waBistyoldaughtersg 06 Hi
at the time of the incident. The inciden
humpingd6 her, in which she explained he h

hi msel f wup against her .usdlstlddewhs approXimatelye c a |
t welve years of age and she remembers 0ge€

€ This man formerly worked in Bailieboro
location in Cavan when the allegations against himgameo é Ms D i nf or me
at the time of the alleged abuse Mr. McCabe had two daughters then aged 3 years and 5
year s. € Ms D recalls that when she r emet

believe her because the alleged was a Gaodeever she saelieved when she was
believed. Ms D reported the incident when she was 12 or 13 years of age. ... Ms D reports
that she felt angry at the time b&cause s

As a matter of fact, Maurice McCabe had not in anya@ayforced out of his role in Bailieboro
in consequence of any allegations. It is yet another unpleasant myth. Why Ms D had thought that
is unknown. What the origin of this kind of unpleasant gossip might have been is unknown.

The evidence of Laura Brophgs that she had been told by Ms D that there was some garda
involvement back in 2006/7 but that the case had been closed. Ms D was unsure as to whether
social work teams were involved at that time. Laura Brophy told Ms D that she would need to
check thenatter. In consequence, she spoke to Briege Tinnelly in August 2013 as to whether she
needed to send on a report or whether this would be duplication if social workers had previously
been involved in the mattétNo record, however, was found after a dagixoyears and this
ultimately resulted in a report being made by social services to the gardai regarding precisely the
same alleged incident which had been investigated and ruled on by the Director of Public
Prosecutions as not having involved a crimifeadce. As will be recalled, in 2006, the complaint

of Ms D went directly to the gardai and the gardai referred it pretty much immediately to social
services. Briege Tinnelly told the tribunal that she had checked to see if there was a file on Maurice
McCabe: but she had found none. On this basis, she assumed that the Health Service Executive
had not previously been involved and advised Laura Brophy to send in a written referral to the
Health Service Executive for onward transmission to the'¢ardai.

Yetanother serious mistake had been made by social services to the detriment of Maurice McCabe.
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Articles by Paul Williams in 2014

While some controversy has arisen as to when Maurice McCabe was first named in the media as
being the sergeant who was concesited®ULSE issues relating to fixed charge penalty notices,

and with inefficiencies and lack of follgwby senior officers, it is clear that as and from the time

he first complained about these matters, which dates back to January 2008, memhbedaiof the g

and their families would certainly have been increasingly aware of him. His first being mentioned
in a newspaper in November 2010 has already been noted. Thus, while Ms D may be incorrect as
to his name appearing in this specific context in the aseafidugust and September 2013, she

would certainly have known that he was the person being referred to in the context of complaints
locally of garda incompetence. As of February 2014, a number of people from the media had called
to her house in Cavarhdse were the journalists Debbie McCann, from the Irish Mail on Sunday,
and Eavan Murray of The Irish Sun. How did they know to speculate as to what was going on
and, more specifically, how were they to get a lead to this address? That will be conimented on
the third report in this volume, dealing with the allegations of Superintendent David Taylor.

Ms D, for reasons which she explained to the tribunal, personally wanted what she saw as a
different side to Maurice McCabe to become known. This motigaosaid, had not come

from Mr D, her father, though she claimed that he had identified an outlet through which she
could air her grievances:

/'t 6s not that he came up with the suggest
imagine from roughly December ime [2013], | think it could have been earlier
perhaps, maybe October/November, | was sitting in a lecture having returned to
college, and | had to get up and walk out of a college lecture because they were
discussing Maurice McCabe, and what an honourabkwan that he was. So | had

to get up and walk out and leave that lecture, having only returned to college in
2013. Now, | was furious. | have a personal grievance against Maurice McCabe for
what occurred, that is my own grievance. | was fed up of listenirtg him being
portrayed as a saint and an honourable man and | wanted to vent, | wanted
someone to listen to me. My father advised me to be careful of reporters because,
no disrespect, | know they have their own agendas and things can be twisted. As /
saidto you, when he suggested Paul Williams, as | have already explained, | knew
of Paul Williams, | felt he was a credible reporter, | was happy to speak with hifh.

How had this come about? From social and work arrangements, Detective Superintendent John
O deitly had known the D family for decades. On an intermittent but friendly basis, he kept in
touch with Mr D. He had known about the allegation of Ms D. Sometime in early 2014, they met
in a social way, probably in a gaidpitality setting rather thartleg D family home. This is his
account of the meeting:

There was just general chat. And at that time there was quite a lot of newspaper

articles around Sergeant McCabe, and in the course of conversation | asked Mr. D

how Ms. D was, and he described how sh&as not in good shape, and then he

went on to outline that a number of jJour
know who they were, Chair man, he never
conversation around that. He then asked me did | know Paul Williasii no, sorry,

Chai rman, he sard that Ms. D wanted to gi
public. And 117 it was kind offi it was a bit of contradictory statement of sorts, /
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thought, but he said that they were talking about Paul Williams, and then he gai
to me, do you know him? And | said, | do. He said, what do you think of him? |
said, any dealings that | had with him, | found him okay. He then asked me did |
have a contact number for him. | checked the phone and obviously I did. He says,
can | take itfrom you? And | gave him the number. And what he said to me at that
point was that he was going to talk th again to Ms. D to see if she wanted to talk
to him, and that, if she did, would | make contact with Mr. Williams to see would

he take a call froma her Mr . D or Ms. D. [/ didnét k.
the phone call. /| candét remember I f It w
/ at er, /| dondét remember but | di d get a

Williams to see would he take aphone al | fr om hi m, whi ch | di
knew who | was from our previous engagements. | explained to him that a friend

of mine, and | identified Mr. D by name, that he had asked me to make contact

with him to see could he talk to him. As far as | can oall, Mr. Williams may have

salid to me, well who s he? And t hen my r
be certain, [ tbés over three years ago ana
recently, | would have imagined | imagine | would have sad, he is the father of

Ms. D, who made the allegations against Sergeant McCabe. Now | had little or no
knowl/ edge around the allegations and | ¢
because | woul dndét have had much Kommowl ed,
ring me. And that was it

Detective Superintendent O6Rei l l yds other i
introduction, was to take a telephone call some days later from Paul Williams who was searching
for the D house and needed somectioes. He had known him through work. In consequence

of exposing criminal activity publicly, Paul Williams had spent a considerable time under police
protection. Thereafter, some articles appeared in the Irish Independent newspaper. Detective
Superintendet OO Rei |l |y said he had o recoll ection

Mr D also gave evidence about this encounter and he said:

In late 2013/early 2014, Maurice McCabe would have become very prominent in
the media. It was-- it was basically waklto-wall coverage and | think maybe late
January/early February, the first contact, from recollection, is that Mrs. D told me
that a journalist had called to our house out of the blue, Debbie McCann, and asked
if we would be willing to speak to her, and Mrs. D. now saich& politely declined.

That was the first. | know Eavan Murray c¢
a message on Facebook, but we didndét di s
become very angry, very upset. She felt Maurice McCabe was being held up as a

her o, a national hero. She was extremel y
love to speak to somebody and get her sileget the side ofi that there was

anot her side to this man, t hat he wasnot
tothinksointhe medi a. é

/| had met with John O6Rei/ ] y, whi ch woul c
we meet fairly regularly. There is a day or two between us, our birthdays, and we

meet up every year for a couple of drinks and a catap. | would often call to his

house [ f | was passing and hedéd call to m
was it exactly in the house or out perhaps having a pint with him during this time,
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and | remember him saying to me, how is Ms. D coping with all this media hype

at the moment? And | said, John, not very well, she is in bits, basically, she is very

angry, she is very annoyed, she is frustrated, she just feelsrhérat the side to

Maurice McCabe that she is aware of, has been just brushed under the carpet and
nobodyri that her voice is lost and that she would love to have spoken to somebody.

And 1 did tell him that journalists had contacted us and contacted Ms. D but that /

was counselling her to be very wary about speaking to journalists about it, | said
maybe t hatbewsats ntohti ntghet o do, just to be ve

There was no campaign [against Maurice McCabe]. All | wanted, my only concern

was, and still is, for my daughter. She was extremely, extremely upset and

di straught and angry at t lelyggood thatme had | t o/
been approached by journalists but | was very reluctant for her to speak in public

about it because | was just wary, and Jobh
someone maybe like Paul Williams, who would she be aware of his stanag in
the public eye, shall we say; he was wéfln o wn. | says, | dondt |

but | will certainly ask her [ f she wants
and see would he be willing to meet with her. So | undertook to talk to my dabuer,

John undertook to speak to Paul Williams. And when | asked Ms. D, she said, yeah,

she would like to speak to him, he was a journalist thatshe was aware of his work,

she knew who he was and that she would like to speak with hiffi.

The tribunal doesat accept that any idea about talking to the media or any idea as to a suitable
person within the media came from anyone other than Mr D. This was, however, put on the
agenda by the calls by journalists that had already been made to the D houselt@sahVhile
Murray claims that she had not called to the D household by this time, the tribunal regards that
evidence as in error.

As regards, however, the involvement of Det
evidence, it was unwise of himh&wve set up this encounter between a crime journalist and Ms

D.*?® The tribunal would have to go further. It did no service to anyone. It caused further and
completely unjustified pain to Maurice McCabe and to his family. The right advice from Detective
Supe i nt endent OO6Reilly would have been to | ea
is even supposing that some event had occurred. It should be remembered that he was a
policeman. Why did Detective Sitypnethoraugheessd e nt
of his honest police inquiries? Why did he imagine that there could be anything wrong with the
investigation? Given that a thorough investigation had been undertaken, and that over fifteen years
had passed since the time of the allegeat, nothing positive could have come out of this.

Not hing positive did come of it. Paul Wi llia
and, as journalism was his vocation, he made contact with Mr D and arranged for an appointment
to spealto Ms D. They met on 8 March 2014. He had taken the trouble to engage a videographer
in case any controversy should arise in relation to the interview and was accompanied by a female
videographer to the D family home. Initially, his plan seems to hate bemsider possibly
publishing an exposé on Maurice McCabe, if that were capable of being defended, but on speaking
to Ms D, it was not pursued. Paul Williams had arranged with his editor on the Irish Independent
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to pursue the story. He was asked a$é&bher he had told the editorial team of the purposes for
which she was doing the interview. He said:

Yes, /! woul d, /| woul d have said aml that
di dndét know the text of or t he estdawst ance
on the Saturday, because | didnét really
it was to do with this lady who had made an allegation against Maurice McCabe

and she wanted to speak to me. é Threre wer
various runours that Maurice McCabe, the reason he was involved in the dispute

with the Gardai and exposing the penalty points and other issues was that, and
malpractice Issues, was because of a grievance that began several years beforehand

aduring an investigation, here was-- they were very vague rumours. [These were

not as to any allegation of digital penetration]. The allegation Ms. D made was as

in accordance with the allegations we have heard coming from this tribunal [and |

first learnt of the completely falsea | | egat i on of di gital pene
When it was reported i n the media é It we
[and | had not heard about "t before 2017

The tribunal accepts that evidence. What was spoken abdds Wi was her original allegation

and in terms that seem to have been similar to what she had repeated to Laura Brophy in her first
meeting with her in July 2013. It will be recalled that Ms D made her original allegation in
December 2006, as a teenagfemhat she claimed was an encounter on a couch with Maurice
McCabe when she was six or seven years of age in perhaps 1998, and that allegation was
investigated by Inspector Noel Cunningham in late 2006/early 2007. It will also be recalled that
the alleg#ons of poor policing and investigations into crimes committed in or around Bailieboro
generally concerned the year of 2007, and t
malpractice that generated the first tranche of serious controvensjanaary 2008.

Within the Irish Independent, the editorial team decided that the right way to present these articles

was that yet another person, not named as Ms D, not naming Maurice McCabe as an alleged
assailant, had an issue as to the competehecimfdstigation by the gardai of her allegation of

child sex abuse. In consequence, on 12 April 2014 an article by Paul Williams appeared in the Irish
Independent under a headline which is largey gsef | anat ory: o0Girl wants

sexasault by Gardao.

The substance of this article was Ms D and her dissatisfaction with the investigation in 2007.
Maurice McCabe was not asked for his side of this. Superintendent Noel Cunningham was not
asked his side of this. Perhaps he would not harneble to answer, but perhaps some kind of

a response might have been constructed with the press office in Garda Headquarters. Normal
journalism contemplates reporting a story, not just one side of it. Both should have been asked
because, given the wiglesd nature of the rumours, it was clear to people who knew about the
allegation that it referred to Maurice McCabe and alleged a poor investigation. Certainly, almost
everyone who actually read these articles, whether in journalism or police worknplutiite

together. There would also have been a not insignificant number of them in Garda Headquarters,
to which the criminal investigation had to be referred in 2007 and which resided on his personnel
file, and in the Cavan/Monaghan Division.

On 15 Apri 2014, another article appeared in the Irish Independent; and again the headline was
largelyse x pl anat ory: O0All eged Garda sex victim w
of the opposition. Thereafter an arrangement was made that MsdOnsbetuMicheal Martin
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TD, leader of the Fianna Fail political party. Paul Williams facilitated this, something he had done,
he said, for other people in similar circumstances. So, he met Ms D at the station and drove her
to Dail Eireann, where the meetiagk place on 30 April 2014. This had been preceded by an
article of 16 April 2014 in the Irish Independent with the largety»sglf| anat ory ti tl e
to meet woman at centre of claims she was ab

After Ms D03 s me eattin Dy anethett drticleMvas publiShed invithe Irish
Independent on 3 May 2014 under thkngyof Paul Williams. This stated that An Taoiseach was

supposed to be setting up a oOprobe into Gar
womanwasgeu al |l y abused by a serving Gardadé. Pau
he had received confirmation from MicheS§I M a

with Ms D had been passed on to the office of An Taoiseach. Whilleaehathis did not mean
that An Taoiseach was proposing to do anything about it and so the article could, be described as
speculative.

But, paper does not refuse ink. As a matter of good journalistic practice, Maurice McCabe should
have been asked fdsIside of this set of articles before they were published and a query should
have been forwarded to the investigation team. They would have constituted unwelcome attention
in the shape of a clear identification of Maurice McCabe by those who werethevdie Bf

matter and the return of aregthtion long since dealt with.

Paul Williams and Superintendent David Taylor

Paul Williams did, however, contact Superintendent David Taylor as head of the Garda Press
Office. According to Paul Williams, the feestt of his questions to Superintendent David Taylor
were: whether an investigation into Ms D&s &
the investigation; what decision had been made by the Director of Public Prosecutions; had
Inspector Noel Gnningham been involved because Ms D had complained to Paul Williams about

his involvement; had Maurice McCabe been arrested; and, finally, whether the allegation had been
put on the PULSE systéffiHe said that Superintendent David Taylor telephoned tinaiha
confirmed oOoOthat the investigation had taken
no c h'@Thgre wllowed a cregxamination by John Ferry BL for Superintendent Taylor

of Paul Williams:

Mr Ferry: Mr. Williams, | put it to you that Superintendent Taylor instructs us that
there was only the one phone call, which occurred on the Saturday that you were at
Ms. D6s house?

Answer : That s not true.

Question: And he also instructs that you telephoned him and told him that you

were at Ms D6s house and had I nterviewed he
destroyed this person and that you were going to write an article that was going to

be very damaging to Maurice McCabe?

Answer: That 6s compl etely untrue.

Question. |t d&s al sbos Sunpsetrriadnctte noanesn tt hiaaty | o r

128Transcript day 11 from page 17
129Transcript day 11 page 18
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Chai rman: wel I, can | jJjust stop you,

/

di scussion at all about Sergeant McCabe

Answer: No.

Chairman. Or anything like thafi

Answer: No.

Chairman. --that you can remembe?

Answer: No, no, there was not, Chairman.

Chairman. Or anything similar to that, or in that ballpark?
Answer: No.

Mr Ferry: And he also instructs us that the nature of the call was that you were
informing him of what had just happened and that you did ncask Superintendent
Taylor to confirm anything specific or confirm or deny any facts in that call.

Answer: Thatdés totally wuntrue.

Question: And basically that the nature of the call was, you were telling him what
you had just done, in that you had interewed her, and what you were going to do,
that you were going to write an article?

Answer: Untrue.

5 A
a

Chairman. So the /instructions are, Super

him?

Mr Ferry: Well, that Superintendent Taylor will say that he took note efhat you
had told him and that he passed on to his superior, who was thernCommissioner

Martin Callinan, and also Deputy Commi s

message.

Chairman. But as for any reference to whether there was an investigation involving
Sergeant Maurice McCabe, whether there had been a file sent to the DPP, what the
DPP had said, which is now said to be no prosecution for insufficient evidence,
was any of that said? What are your instructions on that?

Mr Ferry: No. Our instructions are sinply that Mr. Williams notified
Superintendent Taylor that he had been at the house, that he had interviewed her
and that-- in relation to Maurice McCabe and that he would be writing an article
that would be damaging to Maurice McCabe.

Chairman. And was tlere any instructions from Superintendent Taylor as to what
the porint of such a phone call mi ght
Superintendent Taylor information as opposed to the Garda Press Office giving
information or confirming information?

Mr Ferry: The Instructions are that he was providing information and that
information was relayed on to a supetrior.
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Chairman. Thank you for that clarification, Mr Ferry. Do you want to say anything
about that, that you were simply ringing up to tell him you re out to destroy
Maurice McCabe, or words to that effect?

Answer: Number one, | didndét ring him on
conversations with him after that when | started making inquiries. He suggests

there that | rang him up and madea declaration or a statement to him that Maurice

Mc Cabe all egedl/l y destroyed somebodyobés [ f
anybody, especially a press officer. | ra
it

Chai rman. So havedhs caseaut mnlesshyautwamyte ask any other
questions, Mr. Ferry?

Mr Ferry.: The only other matter I s that ~h
telephone call prior to the publication of the article on, | think, 2 April or 37 April

e Wwsperintendent Taylor [nstructs that he
from you, Mr. Williams, prior to the publication of the article in early April, 2 or

37 April?

Answer: He got no more phone calls from me in relation to this matter untfie 12

Question. In relation to this matter?

Answer: Up to 12 April?

Question: | think it was 2° or 3° April was the article.
Answer: That is untrue, Chairman?

Superintendent David Taylor has denied this conversation occurring in thedesanibexd by

Paul William&! The tribunal does not believe him. The pattern of contacts as revealed by
telephone records indicates that while Superintendent Taylor claims that Paul Williams actually
rang him from the D household, or shortly afterwards,;rs@y O guess where | a |
happen. There is no evidence of a telephone contact on 8 March 2014. There was a phone call on
10 March 201%?This coincides with the evidence of Paul Williams that he called Superintendent
David Taylorsome daysattee i ng i n Ms DO6s house on the Sat
have been done to check facts, as Paul Williams said. It contradicts the frankly silly evidence of
Superintendent Taylor. There would not be the slightest reason for Paul Williams taeurry so
kind of favour with the Garda Press Office by gleefully announcing the news that bad news was
imminent for Maurice McCabe. That does not fit with the evidence, or with the character, of Paul
Williams.

While it is astonishing that Superintendent Tajlerni e s Paul Wil liamods
conversation, a similar query was made of him by the journalist Cathal Mc Mahon and answered
in the same wa$’. On day 94 of the tribunal hearings, Cathal McMahon admitted that
conversation. Superintendent Tayloralsggest ed t o Cat hal Mc Ma hon
Cavandé in order to |l earn more about the Ms D

130Transcript day 11 from page 103

181 Transcript day 74 from page 88

132 Transcript day 91 from page 66, tribunal documents page 7421 for term of reference (a)
133Transcript day 94 from page 135
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that is what Superintendent Taylor denies. The tribunal does not believe his denial. This is shocking
conduct ly a serving officer. It also has a very definite tinge of a strong impulse of detraction
against Maurice McCabe. As will emerge in the third section of this report, the tribunal has the
gravest difficulty in accepting the evidence given by SuperinteadienT &ylor as anything
approximating to the truth. The evidence of Paul Williams on this matter is fully accepted, as is
the evidence of Cathal McMahon.

Ms D complains in 2014 about Inspector Cunningham and PULSE

The other significant event was the presly referenced complaint by Ms D to the Garda
Siochana Ombudsman Commission on 29 April 2014. This was about the investigation into her
December 2006 complaint about the couch encounter alleged by her. Her allegations were that the
investigation was inopetently carried out; that the matter should have been recorded on the
PULSE system and that Inspector Noel Cunningham should not have been the investigating
officer as he knew both Mr D and Maurice Mc&4be.

The tribunal is definitive in its view. Theestigation was a model of efficiency and fairness.
Further, the PULSE system which would have |
properly bypassed by Detective Sergeant Fraher. Inspector Cunningham acted professionally and
decently to all parti@sa truly difficult situation. The Garda Siochana Ombudsman Commission
issued a ruling on 21 April 2015 and rejected the complaints of Ms D.

Ms D claimed that her decision to go public on her allegations was ¥er own.

The tribunal is satisfied that whihe matter was discussed between herself and Paul Williams
during the interview of 8 March 2014, he did not in any way or at all lead her into making this
further complaint.

Ms Y complains against Mr Z: word processing errors

In 2013, a Ms Y was alsteatling for counselling with Laura Brophy at Rian. This had nothing

to do with Maurice McCabe. She did not even know of him. This young lady had been sexually
abused by a Mr Z and the abuse involved digital penetration of her anus and vagina. On 5 June
2013, Laura Brophy had completed on her computer what is properly known as a Retrospective
Disclosure of Abuse form in relation to this client and had printed it out and sent it to social
services in Cavan. That was the right thing for her to do in reddsct of

This Ms Y form remained on Laura Brophyos c
cal l with Briege Tinnelly where the correct
Brophy had to produce a written document in order to furtherm&he went to her computer

and produced a completely jumbled written referral to the Health Service Executive supposedly
about Ms D and Maurice McCabe. She used her own computer for this. She had no formal training
in word processing.

To save time shesed a template. She used the Ms Y report. Laura Brophy gave evidence in
relation to her use of templates in completing reports of abuse to social services:

/| candét say definitively exactl!ly how [ |r
templates it would seem, on my desktop, my PC at the office, so | would have

134 Tribunal documents from page 64 for the online complaint, followed by a statement from page 103
135Transcript day 10 from page 15
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opened one and presumably written in the information relevant to the client | was
making the report about*

Laura Brophy used the Ms Y referral form as a template to complete the Ms Ebrefetral

doing so, she typed over the information relating to Ms Y and input information relating to Ms D
under the relevant headings. However, in completing the Ms D report, Laura Brophy made a
serious error which r e enttratierdappearingistheYodrs Thayl | e g
were on the Maurice McCabe form for no better reason than that she was using a template in a
generic fashion. That was wrong. Every allegation of child sex abuse is different to every other.
This referral jumblingouMs D with Ms Y and dishing it all up against Maurice McCabe was sent

to the Health Service Executive. It supposedly described an allegation by Ms D against Maurice
McCabe. Later it was forwarded to senior gardai as a live accusation and, latercstill, Mau
McCabe was accused of this rape offence in the letter of 29 December 2015 from TUSLA opened
in early January 2016.

Under the heading oDescription of abusebod, L
against Mr Z. The form read, with necessdustitution of Ms Y and Ms D for the real surnames
which appear on the original form dated 9 August 2013:

Description of abuse:

Ms Y informed me that she suffered sexual abuse in childhood. The abuse involved digital
penetration both vaginal and anal.ahel eged woul d al so threate
anything.

Name of alleged abuser: Maurice McCabe é

Date/Year/period when abuse is alleged abuse to have taken place Approximately
1998/ 1999 ¢

Rel ationship of alleged abuser to client
Ms D informed me that she was with her pa
at the time of the incident. Ms [Rwerenf or me

in another part of the house and that she
his two daughters who were approxi mately

Ms D remembered the abuse when she was approximately 11/12 yearsraatthiefor
parents. Ms D made a statement to the Gardai at this time and the file was sent to the DPP
however Ms D was later informed [redacted]

Name & Address of Garda dealing with this matter: Ms D did not inform me of this
information but is willing to ®ntacted in relation to this report.

Previous Reports made [to Gardai/SW] ( square brackets here inoNgsall o é
As mentioned above a statement to Gardai was made however it is not known if this was
communicated to social workers at the time.

Any additional information?

136 Transcript day 1 page 143
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Mr. Maurice McCabe was a member of The Gardai at the time of the incident and although
he | eft Bailiboro Station where he worked
active member of the Gardfai.

As will be notied, there are two inconsistent names as to the victim alleged: here substituted for
privacy reasons as Ms Y and Ms D. It should have been spotted. This should have been an
immediate and serious source of alarm to anyone reading the report. But thabjusapioen

in social services. It would have happened, it is to be hoped, anywhere else. The result of this error
was that the serious allegation of a rape offence appeared on the Ms D referral form sent to the
Health Service Executive on 9 August 2B&fe of the form is incorrect, ascribing the abuse
suffered by Ms Y against Maurice McCabe and some of the form contains the correct information
relating to Ms D and her, very much less serious, 2006 complaint against Maurice McCabe. The
result is that thelothed encounter on the couch, if an encounter of any kind ever happened,
became a rape offence involving penetration.

Credibility and coincidence

Immediately, two very serious questions arise. Firstly, was there ever a Ms Y? Secondly, did an
error redy occur in the manner described?

The reason such questions are asked is because the tribunal is tasked with discovering whether
Garda Headquarters, or any senior garda, abu
as a decent and honourable pergdere it to be the case that Laura Brophy was lying as to the
origin of the error which ultimately caused such anguish to Maurice McCabe and his family, and
which also rightly caused a storm of public revulsion, questions would need to be asked as how
ard why he was falsely accused of a rape offence. In the event that this appgrerdsiound

to be deliberate, then inferences perhaps leading to a suspicion of a conspiracy might be drawn.

In the result, however, the evidence establishes thatiegdrgtira Brophy testified to as to the

origin of her mistake is borne out in evidence. What happened was a hideous coincidence. That
testimony of Laura Brophy was also accepted by Maurice McCabe as true in submissions made by
his counsel. It is, howevmr;, the tribunal to make up its own mind.

As to the first question, the tribunal sat in a private sitting on 31 May 2017. The tribunal had asked
for Ms Y to be represented. She turned out to be a real person who had instructed a firm of
solicitors. Her smlitor swore an affidavit that she existed and that she had instructed that firm to
represent her interes$tThe tribunal did not want to know more than that since she is entitled

to her privacy. The tribunal is not investigating Ms Y. As to Ms Ybtimalinvestigators later

became aware, in strictest confidence, of further details in their examination on 8 June 2017 of the
Ms Y paper file, which did exist, in the ordinary way, within Rian. These details were not passed
on to the tribunal and for googlason. The tribunal does not want to invade the privacy of Ms Y.

It is not necessary. Sufficient and credible evidence exists that there was a Ms Y and that she had,
as the sworn evidence puts it, dOattaanded f @
bet ween 2013 to 20146 and that this was o0a d
Y at a young age. o

The second question involved a detailed forensic examination on a confidential basis of the hard
drive of the computer used by La@rophy. This happened in order to determine if the pattern

137Tribunal documents from page 345
138 Affidavit of Fiona Baxter, a partner in the firm of John J Quinn solicitors, tribunal documents page 2466
139Tribunal documents page 2466
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of use testified to was borne out by scrutin
Hence, the tribunal tasked Forensic Science Northern Ireland, a service which the tribunal came
to value highly, to carry out an examination of the relevant documents and computer records in
order to determine whether oOevidence support
Ms Yd&s details was used as a ¢ e @)Aftertae f or
comprehensive examination which ranged into all aspects of the digital and written records, Mark
McConnell of Forensic Science Northern Ireland provided a written report on 30 June 2017. He
gave this evidence to the tribunal:

Question: Now, in terms of your own overall finding in relation to the brief that you
had, what is your professional opinion in relation to the two documents and
whether or not your examination supports the proposition that the Ms. D document
was prepared from a templa& from the Ms. Y document?

Answer: Well, looking closely at the documents and looking at their content and
looking at a lower forensic level, | found that the documents did not appear to have
been interfered with in any way, and looking at the metadata, wesponded to the
fact that one document was a copy of the other document. The Ms. Y document
was used as a template to produce the Ms. D documétit

The forensic scientist also confirmed that both documents were genuine and that nothing
suggested thatetr had been created by w&¥% of promoti

Laura Brophyods error was not discovered wit
become TUSLA, until 14 May 2014 when it was brought to their attention. By this time, the gardai
had already been notified by a report from TUSLA reproducing the Ms Y complaint but naming
the person complaining as Ms D. In transcribing the allegation onto the relevant official garda
notification form, the Laura Brophy error was further compoundedebfacdh that the
inconsistent names of Ms Y and Ms D were rolled into one name: that of Ms D. When Laura
Brophy found out about her own error, believing, incorrectly, that her own original form had gone
directly to the gardai, she tried very hard to ethstirtae error did not cause any harm.

This is further independent evidence of Laur
an error.

The afterlife of the word processing error

The document prepared by Laura Brophy on 9 August 2013, qootedsabne for notification

from Rian to social services in the Health Service Executive. In that report the obvious error of
two different names, Ms Y and Ms D, sticks out like the proverbial sore thumb. Before filling out
this erroneous written repom @ August 2013, Laura Brophy of Rian had telephoned Briege
Tinnelly of the Health Service Executive in order to fulfil her duty to notify social services. They
were supposed to look into the matter and, if a garda notification had not already bea®m made, o
would then ordinarily be made. As is to be noted, yes, the gardai had indeed investigated the Ms
D 2006 allegation and had in fact notified that complaint to social services, specifically the Health
Service Executive.

140Tribunal documents page 2595
141 Transcript day 16 page 12
142Transcript day 16 page 13
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Laura Brophy had accurately relayedt the phone to Briege Tinnelly in August 2013 a fully
correct account of what Ms D had told her. There was, in other words, in that oral repart, no mix
up with any other person reporting abuse; Ms Y or otherwise. As she was listening, Briege Tinnelly
typed up an intake record, the operative part of which reads with Ms D substituted for the real
name:

Laura advised that she has a client at present called Ms D who is now 2tefshedelf

to the service. Ms D told Laura that she was abused wheasgher 7 by Garda Morris

Mc Cabe who was her fatherds garda partne
Mc Cabe was stationed in Bailieboro at the time and has 2 daughter who were 3 and 5 at
the time. Ms D had blocked out the abuse and it banleto her when she was
approximately 11 when she has sex education at school and it was reported to Gardai and
there was no prosecution from the DPP. The details of the abuse is: Ms D was playing
hide and seek in Morris Maenth€eobch tickledheo us e \
and touched her inappropriatley whilst g
phone number is [redacted] Laura agreed to send in standard notificatitn form.

This account differs from the 2006 Ms D account; she haeénallibged inappropriate touching
and gyrating. It is accurate as to the report of Ms D to Laura Brophy in August 2013; that is seven
years after her initial complaint to the gardai.

Then came a written report from Laura Brophy. That written reportstemtran obvious way

with the telephone report of the same day. The evidence of Briege Tinnelly, however, was that the

written report did not go to her but was later received by social services at the Cavan office. Briege

Tinnelly informed her team legdeeara McGlone of the verbal referral. She acted on the basis

of the oral report as typed by Briege Tinnel
and awai t*“ allocation. 6

The written report with the Ms Y details mixed in to the Ms D allegatd both their names
inconsistently appearing, did not arrive by post at the Health Service Executive in Cavan town
until the afternoon of Monday, 12 August 2013. When it did arrive, no one compared the two
reports, the first conveyed orally but natesriting from the phone call, and the second written

report completed by Laura Brophy. No one, therefore, spotted the glaring inconsistencies between
them as to what was supposedly the same report from the same person about the same allegation.
Thus, eeryone then was acting at that moment on the basis of the oral report from Laura Brophy,
which was correct as to what Ms D was then saying, as opposed to the mistaken written report
from Laura Brophy mixing up Ms D and Ms Y.

It might here be noted thatthat time, clients at Rian counselling service did not get to see the
reports before they were sent on to social services, and for onward transmission to gardai: now
they are allowed to check them beforehand. The processes were changed when thé presence o
two inconsistent reports on the one file in this case caused the controversy into which the tribunal
is inquiring.

The referrals meeting of the morning of Monday, 12 August 2013 was a general referrals meeting
at which the team leader Keara McGlonetrat social workers were present in order to discuss
whatever new cases of allegations of abuse had come in during the previous week. In preparation,
the old file relating to Ms D and her allegations of 2006 had been taken up and reviewed by Keara
McGlone Thus, the meeting had the old file, the old allegation in relation to the couch, repeated

143Tribunal documents page 1305
144Tribunal documents page 1307
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again to Laura Brophy in 2013, and information that the gardai had referred such an allegation to
social services on 6 December 2006. This old Ms D file wasd&yidteara McGlone and the
information that the Director of Public Prosecutions had ruled that there should be no prosecution
was on this file. The name Noel Cunningham was also on the file, because he was mentioned as
the investigating gardawhohadlhbeen cont act with social servi c
A file was opened on Maurice McCabe as a potential child abuser based solely on the Ms D
allegations in the written record of the phone call from Laura Brophy.

Keara McGlone then decided to temh the gardai and the query in her mind had nothing to do

with the erroneous written report from Laura Brophy, the one with the two different names, as
she had not received it yet. Rather she was asking herself if the new oral Ms D report in 2013 was
thesame allegation as the one reported to social services in 2006.

Sensibly, Keara McGlone wrote to Superintendent Noel Cunningham. Her letter is dated 15
August 2013 and is headed, substituting Ms LT
invegigation into allegations of child sexual abuse made by Ms D against M. McC (an adult) in
20076. Superintendent Cunningham was then in
name, the body of the letter reads:

Health Service Executive Child & Fgriervices have received a recent referral from
RIAN (a therapeutic counselling service for adult survivors of childhood abuse).

The referral states that Ms D (now aged 21) has discussed during counselling sessions that
she was sexually abused duringhilthood by an adult male M. McC.

| note from the Social Work file that you conducted a criminal investigation into these
allegations in 2007. however, it appears that the alleged perpetrator was not met with by
the Health Service Executive at thag¢tim

| would like to meet with you to discuss the case prior to making any contact with the
alleged perpetrator.

| would appreciate if you could contact me to arrange a date to meet in Monaghan that is
suitable for you. | can be contacted on [mobile nuedected] or in the office on (Cavan
[land line number redacted] or Monaghan [land line number retfacted])

Bizarrely, this letter remained unanswered by Superintendent Cunningham. It will be necessary to
return to why.

Keara McGlone told the tribunalthae d t he | etter been answered:
the end of the matter in relation to guard notification. | suppose we still had a social work piece to
complete which is sepd%Havingputtan instructeom td commet i f i c
and send a garda notification on the oral report from Laura Brophy, she ought to have amended
that by cautioning that this should not happen until Superintendent Cunninghant“everted.

Since that instruction was not amended, the gardai were indeel] Inatifiot until 2 May 2014.
The notification which they got was in respect of digital penetration of the anus and vagina of Ms
D by Maurice McCabe; in other words the allegation of Ms Y arising from childhood abuse by Mr

145Tribunal documents page 414
146 Transcript day 4 page 64
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Z. Again, it is right to be susjpus as to how and why that happened and to ask whether it
occurred in consequence of collusion with sinister forces within the gardai.

Measuring the pressure

Reference needs to be made here to a system of dealing with files in Cavan/Monaghan which was
cal | ed 0 me as urriSevgral indoresistgntr peeces af evielehce were heard about this
system. Basically, and trying to strip away the testimony to the agreed basics, high priority or urgent
cases were dealt with by the Health Service Executiyerureh immediately. Medium priority

cases and low priority cases were filed away if they could not then be immediately allocated to a
social worker. This was a physical operation in a filing cabinet in a duty room in the Cavan
premises. When, as of 1uky 2014, TUSLA took over child protection functions from the
Health Service Executive, that system remained. A very serious case would be followed up on
immediately and never reach that cabinet. An example of a high priority case would be a report
that achild was being kept at home in a cage or that an adolescent in sexual education class had
told the teacher that her d“AThebey arecedamples fromat ¢ t
real life, regrettably. Where the evidence diverged was in elatiorttie cases which reached

the filing cabinet were processed. According to some it was random: once a social worker had free
time, he or she went in and plucked out any file. According to others, there was a system, be it
chronological or in terms ofgeisness or a bit of both. The evidence was most unimpressive and

at times required belief to be suspended.

The tribunal is satisfied that there was a random allocation of files and that this cannot be dignified
by calling it a system, given that a Ioerity file could thus be chosen over a medium priority
case>®

Then, it is right to wonder how this case remained unallocated to a social worker and was left
languishing in a filing cabinet for eight months before there was any consideration of what was
wrongly thought to be the need to notify the gardai?

The answer here is that some social workers gave evidence that by 2014 they had never heard of
Maurice McCabé! Apparently, they lived in this country but had an eminent ignorance of the
news. The tribual does not accept that all of them could genuinely be so isolated. The date here
is important. On 30 April 2014, the file on Maurice McCabe was taken out of the cabinet by Laura
Connolly, who was a social worker who happened to be on duty that paatyculaere was
abundant coverage of Maurice McCabe in the media for several months before that: the relevant
chronology refers. For instance, the Garda Commissioner had resigned on 24 March 2014. Laura
Connolly said, initially, that her dealing with kaevfien she did was a coincidétidmit then

thought that it was possible that she had received a direction from her team leader Eileen Argue
to work on the Maurice McCabe fifesShe said she had no positive memory of either. Eileen
Argue did not recall\ging such a directidff.If that is so, then it is also reasonably possible that
someone suggested to her dealing with the outstanding Maurice McCabe business which TUSLA

148See evidence of Gerry Lowry, transcript day Sgfage 110 and from page 124, Laura Connolly day 5 from
page 79

149Fvidence of Linda Creamer, transcript day 9 page 99
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had. On the file appearsaHodt st i cky note in EidoBPenmy Artgurdts
all egations on to An Gar #a Siochana & file |

The tribunal cannot identify the mind behind the decision to revive the matter at that point but
the tribunal regards the explanation of mere coincidence as wholly ungoianciwhether it

was either Laura Connolly or Eileen Argue or someone directing either of them, there is
insufficient evidence to make a decision. The reality is that someone within TUSLA realised that
they had what they perceived to be unfinishedesssivith Maurice McCabe and decided that

for the avoidance of trouble, the business should then be dealt with. This was not, as was related
to the tribunal, a coincidence. It is very disappointing that the tribunal could not have been told
by TUSLA what @cally happened.

Another series of derelictions of duty

If that business had then been dealt with competently, there would have been less trouble: but it
was not. What needed to be done was to get the Ms D file and find out if it was necessary to
inform the gardai.

On this there were two views: firstly, thargallegation, even if it had been reported before, had

to be renotified in the event of it being repeated to a counsellor and, secondly, that allegations
already notified to the gardai did not need renatifi¢Ztfagain, the tribunal has been expected

by TUSLA personnel to believe something that does not make sense of any kind. It is plain sense
that the same allegation does not need to be notified to the gardai twice. As for TUSLA knowing

that, this would have been easier to tell had SuperintendengGam answered the letter from

Keara McGlone, but he did not. It would also have been easier had they had the 2007 Health
Service Executive child abuse file, which had the original statements to the gardai by Ms D in it.
But that was in the Monaghanadtf’ That, after all, is not very far away from where they were.

Ms Do6s 2013 compl aint, as put on the file in
workers, would then have been afinsé¢ notification of an historic incident. It woukbait is
to be hoped, have accurately reproduced Ms L

Instead, the gardai were notified that, in effect, Maurice McCabe was the Mr Z who had sexually
abused Ms Y by digitally penetrating her anus andiuatgimaking Ms Y into Ms D and making

Mr Z into Maurice McCabe. This false allegation of a rape offence came about through people not
reading the file properly. Neither Laura Connolly nor Eileen Argue noticed the inconsistent names
and the inconsistentaly at i ons on Laura Brophyo6s written

On 30 April 2014, looking at the Laura Brophy written report to the Health Service Executive, not
the typeelp version of the telephone report, Laura Connolly typed the following for muotificati
to the gardai, with Ms D substituted for the original name:

Laura Brophy, Counsellor with RIAN Counselling Service reported the following
information to the Child and Family Agency in August 2013. Ms D is attending counselling
with Rian, during the acse of counselling she alleged that she experienced sexual abuse
in childhood, that this abuse involved digital penetration both vaginal and anal. This abuse
is alleged to have occurred on one occasion if12998Ms D reports being aged 6/7

years oldtahe time of this alleged abuse. Ms D alleges that the alleged perpetrator of this

155Tribunal documents page 2229

156|n relation to the first view, see the evidence of Laura Connolly, transcript day 4 from page 144, and in relation to
the second view, see the evidence af&KklcGlone, transcript day 4 from page 53

157Transcript day 4 page 170
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abuse threatened her father if she said anything. Ms D alleges that this incident of alleged
abuse occurred whilst she and her parents were visiting the home of the alleged
perpetrator, Mr D alleges that her parents and the alleged perpetrators wife were in another
part of the house, that she was playing hide and seek with the alleged perpetrator and his
two daughters who were then aged approx 3 years and 5 years @ a&tgntMed the

alleged perpetrator as Mr Mauric Mc@edpecific address for Mr McCabe not provided,

Ms Brophy reports that Mr McCabe resides
were work colleagues, both members of An Garda Siochana. Ms Bdriferrparents

of this alleged abuse when she was aged 11/12 years of age. Ms D made a statement to An
Garda Siochana at the time, a file was sent to the DPP however no prosecution was
directed?®

This report states clearly: a report was made to thengeeddils D was about 12 years old. It is
mystifying why a report was again being made to the gardai.

It is also extraordinary that in typing up ¢
Connolly did not notice that there were two differantias there for the alleged victim. In her
evidence to the tribunal, Laura Connolly stated that she based the garda notification on the Laura
Brophy written report of or the simple fact
writing, that is sometig that they are prepared to stand over and that would appear to be the
more accur®te account. 6

When asked about the appearance of two diffe
report, Laura Connolly told the tribunal:

If | can state atthispo/ nt t hat the first | became a
located in two places in this form was at my interview with the [tribunal]
investigators on the 23rd June [2017]. Up until then, | had assumed that the
description of the abuse-- | wasnobtatawamret hter per sonds

[ ocated i n two places i n t he-thesurnameofé | an
Ms. Y and Ms. D is very similafr®é | accept that | did not
Rian report é | am of t Hhheofficeénvireninentahcat I n
In scanning this report to elicit the detail to put in to the Garda notification, that /
overlooked that in the body of that report there was the reference to another
persorn®t

Laura Connolly further stated that had she notgatéksence of two different surnames in Laura
Brophyds report, she o0absol ut®dheywowanedsthrt hav e
with the same letter of the alphabet and end with the same two letters. In between, there are a
number of different ledts. In the national phone book, the names would have been several pages
apart.

Il n addition, on 30 April 2014, four intake |
children by Laura Connotffintake records are opened on children under 18ofeays, yet
such records were opened on two of Maurice N

158 Tribunal documents page 430

159 Transcript day 4 page 138
160Transcript day 4 page 151

161 Transcript day 4 page 152
162Transcript day 4 page 153
163Tribunal documents from page 421
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The direction in that regard was apparently given by Eileert®Argisewas a compounding of
the original mistake made by Laura Brophy. It is alskirgin@dministrative incompetence.

Reviewing this account of error upon error, of not attending to duty upon not attending to duty,
of not abiding by guidelines and of reporting the same matter multiple times to the police, when
the police had in fact gmally referred the matter to social services, the tribunal is left utterly
dispirited.

Initial garda reaction to the rape offence complaint

The 2 May 2014 notification of child abuse was received in Bailieboro garda station on 7 May
2014. The complaihtad been made to Cavan and Inspector Noel Cunningham as investigating
officer was based in Monaghan, which was the divisional headquarters for Cavan/Monaghan. It
was there that the original investigation file was held. Laura Connolly, who drafted the garda
notification, told the tribunal that it was sent to Bailieboro as the appropriate station to which to
send such notifications o0is based on the adc
occurred. So the natification, [according to] my uadeliag, would go to the district in which

the alleged abuse ®ccurred, for investigatio

The notification was opened by Superintendent Leo McGinn, who was officer in charge of that
division. In that year, 94 referrals of child abuse made their wayh tBaligboro.
Superintendent McGinn had only been in Bailieboro for a year and whereas he had simply heard
that an allegation had once been made against Maurice McCabe, he had not been involved in and
did not have any knowledge of the investigation. Qmingp#he notification he was genuinely
puzzled. He did not 0know*Whathegnew was thgt@n of t
allegation had been made in 2006 and had been investigated then by Inspector Noel Cunningham
and that the Director of Publicd3ecutions had directed that there should be no prosecution.

The tribunal accepts that he knew nothing about the prior allegation of Ms D beyond rumour and

that he acted in a state of puzzl emente but
report was to do with the 2006 allegdfithe c ause t here was oquite an
written and indeed broadcast*®odée ariva df thiso Ser

referral, he felt it best to notify it up the line to the diviscmmamander, Chief Superintendent
James Sheridan.

An efficient man, Superintendent McGinn tended to do things on the day action was demanded.
Hence he wrote that day to the divisional commander. After summarising the allegations, this is
the operative peof the letter, with Ms D substituted for the original name:

In an unknown date in 2007 Ms D with the support of her parents made a formal
complaint of sexual assault to Gardai and named the perpetrator as Maurice McCabe
(Reference BB 26/3/07).

The allegson was investigated from Monaghan Garda Station by then Inspector Noel
Cummingham who is now District Officer at Monaghan.

164 Transcript day 5 page 17 and transcript day 9 from page 131
165Transcript day 5 page 69

166 Transcript day 13 from page 96

167Transcript day 13 page 97

168 Transcript day 13 page 98
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The completed investigation file was submitted to the Director of Public Prosecutions who
directed no prosecution.

No copy of therivestigation file is held or was held at Bailieboro District. On interrogation

of the correspondence register here only records of documentation received here to notify
Maurice McCabe of the D.P.P.0s directions
type items of correspondence were noted. It is believed the investigation file with all
subsequent relevant documentation is held at Monaghan Garda Station.

Il n Iight of the referral received on foot
appopriate to have the investigation reviewed. | suggest that the file and investigation, in
its entirety, be reviewed at Officer level within An Garda Siochana or that it be referred to
the Cold Case Unit, N.C.B.l. In any case, if a review of the cabe tanducted, |

suggest it be conducted external of personnel within the Cavan/Monaghan'®ivision.

There was nothing inappropriate about the actions of Superintendent McGinn in referring the
matter to his chief superintendent. That was the right thdiogatcthe time. The letter is dated 8

May 2014 and was perhaps received on 12 May 2014. Superintendent McGinn continued to
wonder about this matter even after the letter was sent. He decided, some day or two later, to call
Mr D into his office to talk toilm garda to garda:

| have my weekly accountability meeting in which [Mr D] attended, and there

woul d be an opportunity to meet that day
him in -- one of the days | mentioned, probably the"8 é And | showed .
referral and he read it, and although | think he says he remained mute, my

recol l ection, and [ tés my recoll ection, .
says that | said ols this youeinhoamlsi e ?0]
pronounce--i t 6 s not the part of south Ul ster wi
but -proesvably | would say, s that your y:
/| 6ém not sure of specific day or diate, b
remember was, he said spoken to Ms. D and thatl dondét know hi s éex
but certainly there was a dispute that, perhaps we could call it the inflated version,

was wholly i ncorrect. é Thatdés my recoll e

learnedf om Ms. D, that the vaginal or anal p
before he had a chance to ask me, | used
! will ring, in other words, ring Tusla or the HSE. | was somewhat shocked as

well*™

Mr D gave thedllowing evidence about that encounter with Superintendent McGinn and its
aftermath:

He handed it to me, Chairman, and firstly+- | remember him saying to me, just
firstl!ly, as he handed i t, 6/ s that your |/
thechi | dé6s name, DOB, address. And | read
my daughter. And then | read down in the body of the- the actual body of the

report, and | read about digital penetration, vaginal and anal, and | almost
collapsed, Chairma. | was absolutely reeling. | had never heard this before, this is

the first time. So | thought to myself, like, has Ms. D told the counsellor this and

not told us, has this actually happened to my daughter and we know nothing about

169Tribunal documents page 132
170Transcript day 13 from page 113
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